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PEEFACE. 


"In  times  of  tranquillity  men  do  not  examine  into 
their  powers  to  suppress  or  prevent  disorders  which 
they  do  not  foresee."  The  history  of  the  events,  the 
sequel  to  which  was  the  trial  of  Mr.  Kennett,  Lord 
Mayor  of  London,  in  defending  whom  Erskine  spoke 
the  above  words,  affords  a  striking  illustration  of 
their  truth  ;  and  as  the  first  right  of  a  citizen  of  this 
country  is  the  enjoyment  of  public  peace  and  order, 
and  their  preservation  is  his  first  duty,  so  should 
it  be  the  care  of  every  member  of  the  community 
to  inform  himself  of  the  legal  rights,  duties  and 
liabilities,  by  which  more  especially  the  bonds 
of  society  are  kept  together,  and  the  enjoyment  of 
rational  liberty  and  freedom  of  action  are  secured. 

The  object  of  the  following  pages  is  to  facilitate 
the  acquisition  of  this  knowledge ;  to  point  out  the 
nature  of  the  more  aggravated  offences  against  the 
public  peace,  both  at  common  law  and  as  affected 
by  statutes ;  to  explain  the  powers  entrusted  to 
magistrates  for  their  suppression,  and  consequently 
the  duties  incumbent  upon  them  and  the  liabilities 
they  incur  by  neglecting  such  duties;    and  also  to 
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state  the  rights,  duties  and  powers  of  members  of 
the  community,  whether  private  persons,  constables, 
special  constables,  or  as  belonging  to  the  military- 
force.  In  separate  Parts  will  be  found,  as  closely 
bearing  upon  the  subject  of  public  disturbances  and 
their  suppression,  the  Treason  Felony  Act,  1848, 
the  Eiot  (Damages)  Act,  1886,  with  the  Kegula- 
tions  thereunder,  the  Conspiracy  and  Protection  of 
Property  Act,  1875,  and  the  Trade  Disputes  Act, 
1906. 

The  present  Editors  have  followed  in  this  Edition, 
without  material  alteration,  the  arrangement  of  the 
subject-matter  adopted  in  the  earlier  Editions  of  this 
Work.  It  is  hoped  that  the  Case  and  Statute  Law 
will  be  found  to  have  been  brought  up  to  date  A 
decision  under  the  Eiot  (Damages)  Act,  1886,  i.e., 
the  recent  case  of  Field  v.  Metivpolitan  Police 
Beceiver,  Times  Newsp.,  July  30th,  1907,  is  noted 
in  Part  V.  The  earlier  pages  in  which  it  would 
have  been  cited  had  passed  through  the  press  before 
the  judgment  was  delivered. 

A.  H.  B. 
L.  W.  K. 

Temple, 

1st  AiifjuM,  1907. 
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THE   LAW  RELATING  TO    RIOTS 


UNLAWFUL    ASSEMBLIES. 


PAUT    I. 


DEFINITIONS   OF   THE   OFFENCE   OF  UNLAWFULLY 
ASSEMBLING. 

It  is  said  in  a  note  to  the  definition  of  an  unlawful 
assembly,  given  by  the  Criminal  Code  Bill  Commis- 
sioners in  their  Report  of  1879,  which  accompanied 
the  Draft  Criminal  Code  of  1879,  that  "the  earliest 
definition  of  unlawful  assembly  is  in  the  year-book 
21  Hen.  7,  39,"  the  passage  there  alluded  to  being  the 
following : 

''  Nota,  per  Fineux,  C.  : — If  one  be  in  his  house,  and  he 
hear  that  such  an  one  will  come  to  his  house  to  beat  him,  he 
may  well  make  assembly  of  the  men  of  his  friends  and  neigh- 
bours to  assist  him,  and  aid  in  the  safe  guarding  of  his  person  ; 
but  if  one  has  been  threatened  that  if  he  come  to  such  a 
market,  or  into  such  a  place,  he  will  be  beaten  there,  in  that 
case  he  may  not  make  an  assembly  of  men  to  assist  him,  to  go 
there  in  safeguard  of  his  person,  because  he  needeth  not  to  go 
there,  and  he  may  have  remedy  by  surety  of  peace  ;  but  a  man's 
house  is  to  him  his  castle  and  his  defence,  and  where  he 
properly  should  abide." 

L,R.  B 


2  Riots  at  Common  Law. 

The  note  of  the  Commissioners  above  referred  to 
upon  this  subject  explains  how  the  offence  of  an 
unlawful  assembly  originated,  and  is  as  follows  : 

"  The  definition  of  an  unliuvful  assembly  in  Part  YI.  depends 
entirely  upon  the  common  law.  The  earliest  definition  of  an 
unlawful  assembly  is  in  the  year-book  21  Hen.  7,  39.  It  would 
seem  fnmi  it  that  the  law  was  first  adopted  at  a  time  when  it 
was  the  practice  for  the  gentry  who  were  on  bad  terms  with 
each  other  to  go  to  market  at  the  head  of  bands  of  armed 
retainers.  It  is  obvious  that  no  civilised  government  could 
permit  this  practice,  the  consequence  of  which  was  at  the  time 
that  the  assembled  bands  would  probably  fight,  and  certainly 
make  peaceable  people  fear  that  they  would  fight.  It  was 
whilst  the  state  of  society  was  such  as  to  render  this  a  prevailing 
mischief  that  the  earlier  cases  were  decided,  and  consequently 
the  duty  of  not  provoking  a  breach  of  the  peace  has  sometimes 
been  so  strongly  laid  down  as  almost  to  make  it  seem  as  if  it 
were  unlawful  to  take  means  to  resist  those  who  came  to  commit 
crimes.  "We  have  endeavoured  in  section  84  to  enunciate  the 
principles  of  the  common  law,  although  in  declaring  that  an 
assembly  may  be  unlawful  if  it  causes  persons  in  the  neigh- 
bourhood to  fear  that  it  will  heedlessly  and  without  reason- 
able occasion  provoke  others  to  disturb  the  peace  tumultuously, 
we  are  declaring  that  which  has  not  yet  been  specifically  decided 
in  any  particular  case.  The  clause  as  to  the  defence  of  a  man's 
house  has  been  inserted  because  of  a  doubt  expressed  on  the 
subject.  Forcible  entry  and  detainer  are  offences  at  common 
law,  and  section  95,  as  we  believe,  correctly  states  the  existing 
law  "  («). 

It  is  difficult  perhaps  to  consider  the  above  extract 
from  the  year-book  in  the  light  of  a  definition  of  an 
unlawful  assembly,  and  it  would  be  more  accurate  to 


(a)  See  also  Sir  James  Stephen's  Hist.  Cr.  L.,  Vol.  II.,  p.  385.  The 
passage  quoted  from  the  year-book  by  the  Commissioners  is  also 
mentioned  (but  somewhat  ditferently  expressed)  in  Hawk.  P.  C, 
Vol.  II.,  Bk.  I.,  c.  6.5,  8.  10.  See  also  upon  this  particular  form  of 
unlawfully  assembling,  19  Vin.  Abr..  tit.  "  Riots,"  A.,  5,  6  ;  B.  v. 
■S)lcy  (1707),  11  Mod.  Rep.  115  ;  1  Russ.  Cr.  &  M.,  6th  ed.,  553,  i}L'r 
Holt,  C.J.  As  to  assemljling  and  arming  in  defence  of  a  man's  close, 
see  R.  V.  Bishop  of  Banqor  (1796),  26  St.  Tr.  523  ;  Erskine's  Speeches 
(1827),  Vol.  v.,  177. 
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regard  it  as  an  instance  in  which  an  assembly  becomes, 
under  certain  circumstances,  unlawful. 

It  seems  also  that  the  above-quoted  passage  is  not 
the  earliest  reference  to  this  offence  to  be  found  in  the 
year-books,  for  in  Hudson's  Treatise  of  the  Court  of 
Star  Chamber  (Collect.  Jur.,  Vol.  II.,  p.  84),  is  the 
following  : 

"  It  seemeth  by  Keble,  3  Hen.  7,  that  an  assembly  of  men  is 
not  punishable,  if  nothing  be  done,  unless  the  assembly  be  in 
ierrorem  2>op(di."     See  1  St.  Tr.  (n.s.)  434  n. 

It  is  not  necessary  to  enumerate  the  definitions  of  an 
unlawful  assembly  prior  to  those  contained  in  Hawkins' 
"  Pleas  of  the  Crown,"  as  it  is  obvious  that  the  offence 
is  of  such  a  character  that  the  constant  change  in  the 
manners  and  customs  of  the  country  have  demanded  a 
development  of  the  law  applicable  to  public  meetings 
and  disturbances. 

In  Hawk.  P.  C,  Vol.  II.,  Bk.  I.,  c.  65,  s.  9  (7th  ed.), 
occurs  the  following  description  of  the  offence  of 
unlawfully  assembling  : 

"  An  unlawful  assembly,  according  to  the  common  opinion, 
is  a  disturbance  of  the  peace  by  persons  barely  assembling 
together  with  an  intention  to  do  a  thing  which,  if  it  were 
executed,  would  make  them  rioters,  but  neither  actually 
executing  it,  nor  making  a  motion  towards  the  execution  of  it. 
But  this  seems  to  be  much  too  narrow  a  definition.  For  any 
meeting  whatsoever  of  great  numbers  of  people,  with  such 
circumstances  of  terror  as  cannot  but  endanger  the  public  peace, 
and  raise  fears  and  jealousies  among  the  King's  subjects,  seems 
properly  to  be  called  an  -unlawful  assembly,  as  where  great 
numbers,  complaining  of  a  common  grievance,  meet  together, 
armed  in  a  warlike  manner,  in  order  to  consult  together  con- 
cerning the  most  proper  means  for  the  recovery  of  their 
interests,  for  no  one  can  foresee  what  may  l)c  the  event  of  such 
an  assembly." 

B  2 


4  Riots  at  C'ommon  Law. 

The  above  dofiuitiou  has  been  adopted  with  approval 
in  many  reported  cases  {!>),  and  the  authority  of  it  has 
been  recognised  by  Blackstone  in  his  Commentaries, 
and  also  in  Stephen's  Commentaries  (c). 

In  the  case  of  i^.  v.  Vincent  (1839),  3  St.  Tr.  (n.s.), 
at  p.  1081  ;  9  0.  &  P.  91,  Alderson,  B.,  thus  described 
the  offence  of  unlawful  assembly  : 

"  I  take  it  to  be  the  law  of  the  land  that  any  meeting 
assembled  under  such  circumstances  as,  according  to  the  opinion 
of  rational  and  firm  men,  are  likely  to  produce  danger  to  the 
tranquility  and  peace  of  the  neighbourhood,  is  an  unlawful 
assembly." 

And  to  the  same  effect  in  the  summing  up  of  Little- 
dale,  J.,  in  R.  V.  JVeale  (1839),  3  St.  Tr.  (n.s.)  1312  ; 

9  C.  &  P.  431.  The  Court  of  Appeal  in  Ireland 
adopted  the  above  quoted  dictum  of  Alderson,  B.,  in 
O'Kelli/  V.  Barrel/  (1883),  15   Cox  C.  C,  at  p.  442  ; 

10  L.  R.  Ir.  285. 

The  next  definition  to  be  noticed  is  that  given  by  the 
Criminal  Law  Commissioners  {d)  in  their  7th  Report 
made  in  1843,  and  it  is  as  follows  : 

"  Article  7.  If  three  or  more  persons  shall  assemble,  or  being 
together,  shall  continue  together  for  the  common  purpose  of 
executing  some  unlawful  and  violent  act,  or  shall  assemble,  or, 
being  together,  shall  continue  together  for  any  purpose  what- 

(&)  B.  V.  Hunt  (LS20),  1  St.  Tr.  (N.S.),  at  p.  434  ;  3  B.  &  Aid.  566  ; 
R.  V.  Dcwhurst  (1820),  1  St.  Tr.  (n.s.),  at  p.  597;  R.  v.  Vincent 
(1S39),  3  St.  Tr.  (x.s.)  1037  ;  R.  v.  Stephens  (1839),  3  St.  Tr.  (N.s.) 
1189  ;  Beatty  v.  Gillbanks  (1882),  9  Q.  B.  D.  308;  46  J.  P.  789  ; 
51  L.J.M.C.  117;  15  CoxC.  C.  138  ;  47  L.T.  (N.S.)  194  ;  31  W.  11.275; 
R.  V.  Graham  and  Burns  (1888),  16  Cox  C.  C.  420  ;  4  T.  L.  R.  212  ; 
R.  V.  Clarhson  and  Others  (1892),  56  J.  P.  375  ;  17  Cox  C.  C.  483  ; 
66  L.  T.  297  ;  8  T.  L.  R.  248. 

(f)  IV.  Bla.  Com.  c.  11  s.  6  ;  IV.  Steph.  Com.  (I4th  ed.)  174  ; 
(9th  ed.)  215  ;  (7th  ed.)  254. 

(r/)  The  Commissioners  at  this  time  were  Messrs.  Thomas  Starkie, 
Bellendar  Ker,  Wightman,  and  Jardine. 
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soever,  in  such  manner  and  under  such  circumstances  of 
violence,  threats,  tumult,  numbers,  display  of  arms,  or  otherwise, 
as  are  calculated  to  create  terror  and  alarm  amongst  the  Queen's 
subjects,  such  persons  shall  be  deemed  to  be  guilty  of  an 
unlawful  assembly." 

The  report  of  the  Criminal  Law  Commissioners  of 
1843  came  in  1879  mider  the  consideration  of  the 
Criminal  Code  Bill  Commissioners,  and  the  last  men- 
tioned definition  of  unlawful  assembly  was  then  in 
efifect  adopted,  with  an  addition  which  appears  to  be  at 
variance  with  the  case  of  BeatUj  v.  Gillhanks,  ante. 

Article  84  of  the  Draft  Code  of  1879,  as  approved  of 

by  the  Code  Commissioners,  is  as  follows  : 

"  An  unlawful  assembly  is  an  assembly  of  three  or  more 
persons  who,  with  intent  to  carry  out  any  common  purpose,  in 
such  a  manner,  or  so  conduct  themselves  when  assembled  as  to 
cause  persons  in  the  neighbourhood  of  such  assembly  to  fear  on 
reasonable  grounds  that  the  persons  so  assembled  will  disturb 
the  peace  tumultuously,  or  v:ill,  by  such  assembly,  needlessly  and 
u-ithont  any  reasonable  occasion,  provohe  other  persons  to  disturb 
the  ^jmce  tumultuously.  Persons  lawfully  assembled  together 
may  become  an  unlawful  assembly  if  they  conduct  themselves 
with  a  common  purpose,  in  such  a  manner  as  would  have  made 
their  assembling  unlawful  if  they  had  assembled  in  that  manner 
for  that  purpose.  An  assembly  of  three  or  more  persons  for 
the  purpose  of  protecting  the  house  of  any  one  of  their  number 
against  persons  threatening  to  break  and  enter  such  house 
in  order  to  commit  any  indictable  offence  therein,  is  not 
unlawful  (e). 

The  Commissioners  at  p.  20  of  their  Report,  which 

accompanies  the  Draft  (Jode,  thus  refer  to  that  part  of 

the  definition  which  is  printed  in  italics  : 

"  In  declaring  that  an  assembly  may  be  unlawful  if  it  causes 
persons  in  the  neighbourhood  to  fear  that  it  will  needlessly  and 
without  reasonable  occasion  provoke  others  to  disturb  the 
peace  tumultuously,  we  are  declaring  that  which  has  not  been 
specifically  decided  in  any  particular  case." 

(i")  See  also  2  Steph.  Hist.  Cr.  Law,  385, 
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It  would  seem  that  this  part  of  the  above  quoted 
definition  is  in  conflict  with  the  judgment  of  the 
Divisional  Court  in  the  case  of  Beaiiij  v.  GUU>aitl\^, 
ante,  p.  4.  There  the  appellants,  who  were  officers  and 
members  of  the  Salvation  Army,  had  assembled 
together  for  a  lawful  purpose,  and  were  proceeding 
through  the  public  streets  ;  but  with  the  knowledge 
gained  from  many  previous  occasions  that  there  was 
good  reason  to  expect  a  collision  with  an  organised 
opposition  baud  of  persons  known  as  the  Skeleton 
Army,  and  with  other  persons  antagonistic  to  them- 
selves, and  that  fighting,  stone-throwing,  and  general 
disturbance  would  ensue  on  that  as  on  previous 
occasions.  The  appellants,  being  charged  before 
justices  with  unlawfully  and  tumultuously  assembling 
together  in  the  public  streets  to  the  disturbance  of  the 
public  peace,  were  severally  bound  in  recognizances  to 
be  of  good  behaviour,  a  case  being  stated  upon  the 
point  whether  any  offence  had  been  committed  by  the 
appellants.  Field,  J.,  in  delivering  the  judgment  of 
the  court,  said  : 

"  There  is  no  doubt  that  they,  and  with  them  others, 
assembled  together  in  great  numbers,  but  such  an  assembly  to 
be  unlawful  must  be  tumultuous  and  against  the  peace.  As  far 
as  these  appellants  are  concerned,  there  was  nothing  in  their 
conduct  when  they  were  assembled  together  which  was  either 
tumultuous  or  against  the  peace.  But  it  is  said  that  the 
conduct  pursued  by  them  on  this  occasion  was  such  as  on 
several  previous  occasions  had  produced  riots  and  disturbances 
of  the  peace  and  terror  to  the  inhabitants,  and  that  the 
appellants  knowing,  when  they  assembled  together,  that 
such  consequences  would  again  arise,  are  liable  to  this  charge. 

"  Xow,  I  entirely  concede  that  every  one  must  be  taken  to 
intend  the  natural  consequence  of  his  acts,  and  it  is  clear  to  me 
that  if  this  disturbance  of  the  peace  was  the  natural  con- 
sequence of  the  acts  of  the  appellants,  they  would  be  liable, 
and  the  justices  would  be  right  in  binding  them  over.     But  the 
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evidence  set  forth  in  the  case  does  not  support  this  contention  ; 
on  the  contrary,  it  shows  that  the  disturbances  were  caused  by 
other  people  who  were  antagonistic  to  the  appellants,  and  that 
no  acts  of  violence  were  committed  by  them.  .  .  .  What 
has  happened  here  is  that  an  unlawful  organization  has  assumed 
to  itself  the  right  to  prevent  the  appellants  and  others  from 
lawfully  assembling  together  ;  and  the  finding  of  the  justices 
amounts  to  this,  that  a  man  may  be  convicted  for  doing  a 
lawful  act  if  he  knows  that  his  doing  it  may  cause  another  to 
do  an  unlawful  act.  There  is  no  authority  for  such  a 
proposition." 

And  Cave,  J.,  in  expressing  his  opinion  in  con- 
formity with  that  of  Field,  J.,  said  : 

"  The  meeting  of  the  Salvation  Army  was  for  a  purpose  not 
unlawful.  Was  there  an  intention  on  their  part  to  use 
violence  ?  If,  though  their  meeting  was  in  itself  lawful,  they 
intended,  if  opposed,  to  meet  force  by  force,  that  would  render 
their  meeting  an  unlawful  assembly,  but  it  does  not  appear  that 
they  entertained  any  such  intention." 

It  is  impossible  to  pass  over  the  case  of  Beatty  v. 
GillbanJcs,  without  referring  to  the  criticism  upon  the 
decision  then  arrived  at,  made  by  Law,  L.C,  in 
0' Kelly  V.  Harvey,  (1883),  15  Cox  C.  C.  435  ; 
10  L.  R.  Ir.  285. 

"  I  frankly  own,"  he  says,  "  I  cannot  understand  that  decision, 
having  regard  to  the  facts  stated  in  the  special  case,  and  which, 
with  all  deference  to  the  learned  judges  who  decided  it, 
appeared  to  me  to  have  presented  all  the  elements  necessary  to 
constitute  the  offence  known  as  '  unlawful  assembly.'  .... 
I  have  always  understood  the  law  to  be  that  any  needless 
assemblage  of  persons,  in  such  numbers  and  manner  and  under 
such  circumstances  as  are  likely  to  provoke  a  breach  of  the 
peace,  was  of  itself  unlawful  ;  and  this,  I  may  add,  appears  to 
me  the  view  taken  by  the  very  learned  persons  who  revised  the 
Criminal  Code  Bill  in  1878." 

.  It  will  be  noticed  that  in  paragraph  N.  of  the  case 
submitted  by  the  justices,  it  was  expressly  found  as  u 
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fact  that  the  Salvation  Army  intended  to  parade  in 
procession  through  the  principal  streets,  and  to  collect 
a  large  mob  of  persons  to  accompany  them,  that  they 
had  good  reason  to  expect  a  collision  with  the  Skeleton 
Army,  and  consequent  stone-throwing  and  fighting, 
and  that  they  intended  to  force  their  way  through  the 
streets  and  places  as  on  previous  occasions  "  in  spite  of 
any  opposition." 

"  I  confess,"  said  Law,  L.C,  referring  to  this  particular 
paragraph  of  the  special  case,  "  I  should  have  thought  that  this, 
too,  was  no  bad  description  of  an  unlawful  assembly."  (/) 

From  the  above  quoted  passage  from  the  judgment 
of  Cave,  J.,  that  an  intention  on  the  part  of  the 
Salvation  Army  to  "  meet  force  by  force,  would  render 
their  meeting  an  unlawful  assembly,"  it  would  appear 
that  the  Divisional  Court  in  coming  to  a  decision  in 
Beatty  v.  Gillbanks,  did  so  without  full  appreciation  of 
the  facts  set  out  in  the  case  submitted  to  them,  for,  as 
was  pointed  out  by  Law,  L.C,  the  justices  expressly 
found  as  a  fact  that  there  was  such  an  intention  on  the 
occasion  in  question.  Li  H.  v.  Clarkson  and  Others 
(1892),  ante,  p.  4,  nine  members  of  the  Salvation  Army 
band  were  indicted  for  an  unlawful  assembly  at  East- 
bourne. There  had  been  disturbances  between  the 
crowd  and  the  Salvation  Army  at  Eastbourne  on 
previous  occasions,  but  there  was  no  evidence  that  the 
defendants  were  aware  of  this.  Hawkins,  J.,  directed 
the  jury  that  to  constitute  an  unlawful  assembly  it  was 
essential  that  a  breach  of  the  peace  should  be  involved, 
or  that  the  public  peace  should  be  endangered  as  the 
probable    result    of    such    assembly    carrying    out   or 

(/)  At  p.  447  of  15  Cox  C.  C. 
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proceeding  to  carry  out  its  object,  and  subsequently  in 
delivering  the  judgment  of  the  Court  for  Crown  Cases 
Reserved  (Hawkins.  Wills,  Laweance,  Wright,  and 
Collins,  JJ.),  said  : 

"  It  does  not  appear,  and  there  was  no  evidence,  that  these  nine 
defendants  had  the  smallest  knowledge  of  that  which  was  said 
to  have  been  occurring  upon  one  or  two  previous  occasions.  They 
joined  the  contingent  on  the  piece  of  waste  land  and  no  one  has 
suggested  that  anything  was  said  or  done  there  by  the  members 
of  the  Salvation  Army  or  by  the  bandsmen  which  would  tend 
to  lead  any  reasonable  man  to  suppose  that  they  intended  to  do 
anything  which  might  lead  to  a  commission  of  a  breach  of  the 
peace.  .  .  .  Upon  heading  the  band  when  it  left  the  piece 
of  waste  land,  he  (the  chief  constable)  had  not  given  them  any 
warning  that  their  proceeding,  walking  peaceably  through  the 
streets,  would  inflame  the  people.  .  .  .  Now  what  is  the 
evidence  that  they  unlawfully  did  assemble  to  disturb  the  peace  ? 
We  find  none.  I  do  not  say  that  it  was  necessary  that  there 
should  have  been  an  intention  to  break  the  peace  from  the 
outset  ;  and  I  quite  agree  that  if  they,  in  the  course  of  their 
progress  along  the  streets,  had  formed  such  an  intention  and 
had  done  anything  by  which  a  breach  of  the  peace  was  com- 
mitted or  which  would  have  led  to  a  breach  of  the  peace,  that 
that  would  have  formed  the  subject-matter  for  an  indictment. 
But  there  was  nothing  from  the  first  to  the  last  which  ought  to 
have  led  any  reasonable  man  to  have  supposed  that  the  acts  of 
the  bandsmen  would  have  caused  others  to  do  acts  so  grossly 
unlawful  as  the  acts  of  the  crowd,  or  that  they  were  likely  to  do 
anything  unlawful  or  likely  to  lead  to  a  breach  of  the  peace." 

It  seems,  therefore,  difficult  to  view  the  case  of 
Beatty  v.  Gillhanks,  under  all  the  circumstances,  as  of 
sufficient  authority  to  qualify  the  statement  of  the  law 
contained  in  the  above  quoted  definition  given  by  the 
Commissioners  of  1879  (^),  or  to  regard  the  conduct  of 
the  defendants  in  that  case  us  not  falling  clearly  within 

((/)  This  definition  does  not  appear  to  have  been  referred  to  in 
Beatty  V.  Gillhankn,  but,  as  appears  above,  it  was  referred  to  in 
0' Kelly  v.  Ilarrry^  and  it  was  also  referred  to  by  HAWKINS,  J.,  in  B,  v. 
Clurknon  and  Others. 
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the  languaoe  of  Alderson,  B,,  in  the  before-mentioned 
case  of  li.  V.  Vincent,  ante,  p.  4. 

Sir  James  Stephen,  in  liis  Diojest  of  the  Criminal  Law 
(1877),  p.  40  ;  (1904),  p.  55  ;  thus  defines  the  offence 
of  unlawful  assembly  : 

Art.  70.  "  All  unlawful  assembly  is  an  assembly  of  three  or 
more  persons,  (a)  with  intent  to  commit  a  crime  by  open  force  ; 
or  (k)  with  intent  to  carry  out  any  common  purpose,  lawful  or 
unlawful,  in  such  a  manner  as  to  give  firm  and  courageous 
persons  in  the  neigbourhood  of  such  assembly  reasonable  grounds 
to  apprehend  a  breach  of  the  peace  in  consequence  of  it  (/(). 
Illustrations  : 

(a)  "  Sixteen  persons  meet  for  the  purpose  of  going  out  to 

commit  the  offence  of  being  by  night  unlawfully  upon 
land  armed  in  pursuit  of  game.  This  is  an  unlawful 
assembly." 

(b)  "A.,  B.,  and  C.  meet  for  the  purpose  of  concerting  an 

indictable  fraud.  This,  though  a  conspiracy,  is  not 
an  unlawful  assembly." 

(c)  "  A.,  B.,  and  C.  having  met  for  a  lawful  purpose,  quarrel 

and  fight.  This,  though  an  affray,  is  not  an  unlawful 
assembly." 

(d)  "  A  large  number  of  persons  hold  a  meeting  to  consider 

a  petition  to  Parliament  lawful  in  itself  ;  but  they 
assemble  in  such  numbers,  with  such  a  show  of  force 
and  organisation,  and  when  assembled,  make  use  of 
such  language  as  to  lead  persons  of  ordinary  firmness 
and  courage  in  the  neighbourhood  to  apprehend  a 
breach  of  the  peace.     This  is  an  unlawful  assembly." 

As  an  additional  illustration,  see  jyer  Fitzgerald,  J., 
in  R.  V.  M'Naugliten  and  Others  (1881),  14  Cox  C.  C. 
576.  "If  persons  assemble  to  obstruct  the  officers  of 
the  law  all  parties  so  assembling  are  guilty  of  an  un- 
lawful assembly,  whether  a  riot  takes  place  or  not,"  as, 
for  instance,  assembling  to  resist  the  due  execution  of 


(70  Bk.  I.,  Vol.  ir..  Hawk.  P.  C,  c.  65,  7th ed. ;  Bro.  Abr.  "  Riots"  ; 
Vin.  Abr.  "  Riot"  ;  Lambard.  Chap.  V.,  172-184  ;  and  Dalton,  310— 
314. 
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a  search  warrant  legally  issued  :  H.  v.  Roberts  and  Others 
(1849),  4CoxC.  C.  145. 

In  the  case  of  E.  v.  Vincent  (1839),  3  St.  Tr.  (n.s.)  at 
p.  1349  ;  9  C.  &  P.  at  p.  94  ;  arising  out  of  disturbances 
in  Newport,  the  charge  of  Alderson,  B.,  to  the  grand 
jury  at  the  Monmouth  Summer  Assizes  is  set  out,  and 
in  the  course  of  it  the  learned  judge,  after  pointing  out 
the  accuracy  of  Hawkins'  definition  (/)  given  above, 
quotes  with  approval  the  language  of  Bayley,  J.,  in 
E.  v.  Hunt  (1820),  1  St.  Tr.  (n.s.)  171  :  "If  the  persons 
who  assemble  together  say,  '  we  will  have  what  we  want, 
whether  it  be  according  to  law  or  not,'  a  meeting  for 
such  a  purpose,  however  it  may  be  masked,  if  it  be  really 
for  a  purpose  of  that  kind,  is  illegal.  If  a  meeting  from 
its  general  appearance,  and  from  all  the  accompanying 
circumstances,  is  calculated  to  excite  terror  and  alarm 
and  consternation,  it  is  generally  criminal  and  unlawful. 
These  are,  as  I  take  it,  the  clear  principles  of  law." 

Alderson,  B.,  in  the  course  of  the  same  charge  to 
the  grand  jury,  further  said  in  reference  to  the  case 
of  Vincent : 

"  You  will  investigate  the  circumstances  under  which  the 
assembly  took  place,  whether  the  individuals  who  presided  and 
were  present  were  so  by  previous  concert,  or  by  accidentally 
having  met,  and  if  they  met  by  previous  concert,  you  will 
inquire  whether  they  have  met  at  unseasonable  hours  of  the 
night,  if  they  have  met  under  circumstances  of  violence  and 
danger,  if  they  have  been  armed  with  offensive  weapons  or  used 
violent  language,  if  they  have  proposed  to  set  the  different 
classes  of  society  at  variance  the  one  with  the  other,  and  to  put 
to  death  any  part  of  her  Majesty's  subjects.  If  any,  all,  or  most 
of  these  things  should  appear  before  you,  there  will,  I  think,  be 
little  difficulty  in  saying  that  an  assembly  of  such  persons,  under 
such  circumstances,  for  such  purposes,  and  using  such  language, 
is  a  dangerous  one,  which  cannot  be  tolerated  in  a  country 

('/)  Antr,  p.  3. 
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governed  by  laws  (k),  and  it  is  but  doing  to  others  as  you  would 
they  should  do  unto  you,  to  repress  meetings  of  that  descrip- 
tion :  because  what  right  have  any  persons  to  do  that  which 
produces  terror,  inconvenience,  and  dismay  among  their  fellow 
subjects  '?  There  is  no  doubt  that  the  people  of  this  country 
have  a  perfect  right  to  meet  for  the  purpose  of  stating  what 
are,  or  even  what  they  consider  to  be,  their  gi-ievances.  That 
right  they  always  have  had,  and,  I  trust,  always  will  have  ;  but 
in  order  to  transmit  that  right  unimpaired  to  posterity,  it  is 
necessary  that  it  should  be  regulated  by  law  and  restrained  by 
reason.  Therefore,  let  them  meet,  if  they  will,  in  open  day, 
peaceably  and  quietly,  and  they  would  do  wisely  when  they  meet 
to  do  so  under  the  sanction  of  those  who  are  the  constituted 
authorities  of  this  country.  To  meet  under  irresponsible 
presidency  is  a  dangerous  thing  ;  nevertheless,  if  when  they  do 
meet  under  that  irresponsible  presidency,  they  conduct  them- 
selves with  peace  and  tranquility  and  order,  they  will  perhaps 
lose  their  time,  but  nothing  else.  They  will  not  put  other 
people  into  alarm,  terror,  and  consternation  ;  they  will  probably 
in  the  end  come  to  the  conclusion  that  they  have  acted  foolishly. 
But  the  constitution  of  this  country  does  not  (God  be  thanked) 
punish  persons  who,  meaning  to  do  that  which  is  right  in  a 
peaceable  and  orderly  manner,  are  only  in  error  in  the  views 
which  they  have  taken  on  some  subject  of  political  interest." 

On  April  27t]i,  1848,  Patteson,  J.,  iu  charging  a 
grand  jury  of  Middlesex,  thus  described  and  discussed 
the  offence  of  unlawfully  assembling  (/)  : 

"It  is  difficult  to  lay  down  by  any  precise  legal  definition 
what  constitutes  an  unlawful  and  riotous  meeting  ;  but  it  may 
be  safely  stated  that  an  assembly  of  great  numbers  of  persons, 
which  from  its  general  appearance  and  accompanying  circum- 
stances is  calculated  to  excite  terror,  alarm,  and  consternation,  is 
generally  criminal  and  unlawful.  All  persons  who  form  an 
assembly  of  this  kind,  disregarding  its  probable  effect  and  the 
alarm  and  consternation  that  are  likely  to  ensue,  and  all  who 
give  countenance  and  support  to  it,  are  criminal  parties.  The 
people  of  this  country  are  undoubtedly  entitled   to  assemble 

(7c)  The  portion  of  the  learned  judge's  charge  set  out  above  Was 
quoted  by  him  nine  years  later  in  summing  up  to  the  jury  in  B.  v. 
Rankin  and  Others  (1848),  7  St.  Tr.  (N.S.),  at  p.  787,  jn^st,  p.  15. 

(Z)  This  and  the  following  extract  were  courteously  furnished  to  the 
former  editor  of  this  work,  Mr.  Edward  Wise,  by  the  learned  judge. 
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in  a  peaceable  manner  for  the  real  and  bond  fide  purpose  of 
discussing  any  subject  of  interest,  not  having  itself  any  criminal 
tendency,  or  for  the  purpose  of  preparing  proper  and  respectful 
petitions  to  her  Majesty,  or  to  either  House  of  Parliament  ; 
and  such  meetings,  having  really  such  objects,  and  being  peace- 
ablj'  and  quietly  conducted,  cannot  be  said  to  be  unlawful  and 
riotous. 

"  Whether  any  particular  meeting  be  of  a  lawful  or  unlawful 
description  must  depend  on  the  circumstances  under  which  it  is 
held,  the  manner  in  which  it  is  brought  together,  and  the  conduct 
and  demeanour  of  those  who  attend  it.  These,  being  questions 
of  fact,  must  be  submitted  in  all  cases  to  the  judgment  and 
determination  of  a  jury,  first  a  grand  jury,  and  then  a  petty 
jury  if  a  bill  of  indictment  be  found  true  ;  and  it  is  not  possible 
for  a  judge  to  lay  down,  as  matter  of  law,  the  precise  boundary 
between  a  lawful  and  unlawful  assembly." 

And  on  June  2nd,  1848,  Patteson,  J.,  in  charging 
the  grand  jury  of  Middlesex,  summoned  in  that  term, 
again  dealt  at  length  with  the  subjects  of  riot  and 
unlawful  assembly  : 

"When  I  had  lately  the  duty  of  addressing  a  grand  jury  in 
this  court,  on  the  27th  of  April  last,  I  thought  it  right  to  point 
out  the  abhorrence  in  which  the  law  of  England  has  ever  held 
riotous  and  tumultuous  assemblages  of  the  people,  considering 
most  wisely  that  it  is  impossible  for  any  man  to  foresee  what 
consequences  may  ensue  from  such  assemblages,  even  when  the 
object  of  those  who  call  them  together  may  have  been  defined 
and  moderate  and  even  lawful  ;  since  the  excitement  and 
ferment  necessarily  attending  them  is  most  likely  to  lead  the 
multitude  eventually  to  lose  sight  of  the  original  intention,  and 
to  rush  headlong  into  the  commission  of  violence  and  outrages, 
which  were  never  contemplated. 

"  This  is  true  with  regard  to  all  such  assemblages  even  in 
open  day  ;  how  much  more  true  is  it  when  such  assemblages  are 
held  at  nkjlit,  when  quiet  and  peaceable  discussion  is  manifestly 
impossible,  and  when  it  is  scarcely  possible  for  any  one,  with 
the  most  charitable  and  indulgent  views,  to  conceive  that  any- 
thing short  of  intimidation  by  the  exhibition  of  physical  force 
can  be  intended. 

"  The  essence  of  criminality  in  such  cases  is  the  terror  and 
alarm  with  which  the  peaceable  and  quiet  subjects  of  her 
Majesty  must  almost  necessarily  be  affected,  even  those  who 
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are  endowed  with  firmness  and  resolution  ;  and,  therefore,  T 
have  no  hesitation  in  saying  tliat  sucli  tumultuous  meetings  (d 
iiifjht  can  hardly,  under  any  circumstances,  be  otherwise  than 
criminal.  I  speak  of  the  general  law  of  the  land  applicable  to 
all  places  in  her  Majesty's  dominions,  and  of  the  proceeding  by 
indictment,  with  which  alone  you  can  have  to  do,  against 
persons  forming  part  of  such  meetings,  whether  as  leaders  and 
instigators  of  them,  or  as  idle  and  sometimes  merely  curious 
spectators,  joining  in  such  meetings,  without  considering  that, 
by  their  so  doing,  they  are  swelling  the  apparent  numbers 
of  them,  and  increasing,  however  unwittingly,  their  powers  of 
mischief. 

•'  There  are  pai'ticular  statutes  giving  extraordinary  powers, 
in  this  and  other  large  towns,  to  the  magistrates  and  police, 
which  happily  are  found  sufficient  in  general  to  repress  such 
disorders  ;  but  it  may  be  that  proceedings  by  indictment  may 
become  either  necessary  or  advisable  ;  and  I  feel  it  my  duty  to 
warn  all  persons,  that  the  law  is  not  so  feeble  and  ineffectual  as 
to  permit  the  country  to  be  kept  in  a  perpetual  state  of  alarm 
and  apprehension  lest  some  fearful  outbreak  should  take  place, 
but  that  if  the  law  must  be  put  into  action,  it  will,  by  severely 
punishing  those  who  may  be  apprehended  in  the  commission  of 
such  criminal  acts,  hold  out  an  example  to  deter  others  from 
the  like  offences. 

"  Great  and  meritorious  as  have  been  and  are  the  exertions 
of  those  who  are  called  upon  specially  and  come  foi-ward  to 
preserve  the  peace,  it  is  not  to  be  endured  that  those  many 
loyal  subjects  should  be  harassed  by  repeated  calls  on  their 
services,  and  that  those  who  for  some  sinister  objects  of  their 
own  render  such  calls  imperative,  should  escape  without  the 
punishment  due  to  their  misconduct  (in).  If,  therefore,  any 
such  charges  should  be  brought  before  you,  you  will  have  to 
inquire  into  all  the  circumstances  laid  before  you,  and  to  say, 
as  reasonable  and  sober-judging  men,  whether  such  meetings 
were  calculated  to  inspire  terror  and  alarm  into  the  inhabitants 
of  the  places  where  they  were  held  ;  and  if  they  were,  most 
unquestionably  they  would  be  unlawful,  and  the  proper  subject 
of  criminal  proceedings  against  all  persons  joining  in  them. 

"  I  have  no  reason  to  think  that  any  such  charges  will  be 
preferred  ;  and  my  object  in  making  the  statement  to  you  is 
rather  to  point  out  what  the  law  holds  to  be  criminal  by  way 
of  warning,  than  to  instruct  you  in  the  performance  of  your 
duties  on  this  particular  occasion.    I  have,  on  a  former  occasion, 

(?»)  This  charge  was  quoted  by  the  Attorney-General  (Sir  John 
Jervis)  in  B.  v.  Fussell  (1848),  6  St.  Tr.  (N.S.)  723. 
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stated  what  means  the  law  has  provided  for  repressing  such 
tumults,  independently  of  proceedings  by  indictment,  which  I 
Avill  not  now  repeat,  further  than  by  saying  that  it  is  the 
bounden  duty  of  all  persons  to  lend  their  aid  towards  the 
preservation  of  order,  both  by  the  common  and  general  law  of 
the  land,  and  by  particular  statutes  ;  and  I  trust  that,  under 
God's  blessing,  these  means  will  be  effectual  both  to  secure  to 
us  the  preservation  of  order,  and  of  the  invaluable  benefits  we 
enjoy  under  the  laws  and  constitution  of  the  realm,  and  of  the 
improvement  of  those  laws  and  that  constitution,  as  from  time 
to  time  may  become  requisite,  by  the  only  recognised,  safe, 
and  legitimate  authority  of  Parliament." 

On  July  5th,  1848,  Wilde,  C.J.,  in  R.  v.  Fassell 
(1848),  6  St.  Tr.  (n.s.),  at  p.  764,  says  : 

"  If  it  should  appear  to  you  that  this  meeting  was  called  and 
got  up,  and  that  persons  were  encouraged  to  meet  for  the 
purpose  of  speaking,  and  others  for  the  purpose  of  hearing, 
seditious  language — language  exciting  such  persons  to  violence 
and  to  resistance  of  the  law,  there  will  be  no  doubt  that  that 
meeting  is  an  illegal  meeting,  and  that  all  who  partook  in  the 
act  of  calling  that  meeting  and  took  part  in  these  proceedings, 
which  had  such  a  tendency,  will  be  guilty  of  attending  an 
illegal  public  meeting." 

In  December,  1848,  Alderson,  B.,  in  the  course  of 
his  summing  up  to  the  jury  in  M.  v.  Rayihln  and  Others 
(1848),  7  KSt.  Tr.  (n.s.),  at  p.  788,  after  quoting  his 
charge  in  R.  v.  Vincent,  ante,  proceeds  : 

"  Lord  Chief  Justice  Tixdal  says  («)  the  offence  consists  in 
exciting  large  masses  of  the  people,  by  means  of  seditious  and 
inflammatory  speeches,  to  commit  acts  of  violence  and  break  the 
peace.  Meetings  of  these  sorts  are  illegal,  and,  if  at  any 
meeting  of  a  large  body  speeches  of  that  sort  are  made,  they 
themselves  constitute  the  meeting  an  unlawful  assembly  ;  for 
it  is  the  most  dangerous  thing  in  the  world,  where  large  bodies 
of  people,  inflammable  as  they  must  necessarily  be,  are  collected 
together  in  large  numbers,  that  they  should  be  excited  by 
persons  making  violent  speeches  to  them  ;  for  no  one  can  tell 
how    far    such    assemblies    may    go    when    once    they    are 

(»)  At  the  Stafford  Special  Commission,  1842,  ^7o*f. 
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excited  .  .  .  No  doubt  such  bodies  of  people  may  meet 
together  for  a  peaceable  purpose.  It  were  better,  no  doubt, 
that  tliey  met  under  the  sanction  of  the  authorities  .... 
But  it  is  not  necessary  that  it  should  be  so,  if  the  meeting 
conducts  itself  in  a  proper  manner  ;  but  undoubtedly  all  such 
irresponsible  chairmanship  is  very  dangerous  and  docs  con- 
tinually lead  to  inconvenience  and  dangers.  I  do  not  say  it  is 
illegal  to  do  it,  I  say,  as  a  matter  of  prudence,  it  would  be 
better  that  it  were  avoided  "  (o). 

An  unlawful  assembly  then  is  any  meeting  what- 
soever of  great  numbers  of  people  with  such  circum- 
stances of  terror  as  cannot  but  endanger  the  public 
peace  and  raise  fears  and  jealousies  among  the  King's 
subjects.  It  is  not  the  opinion  of  every  alarmist  that 
is  to  determine  what  is  dangerous  to  the  public  peace  ; 
but  the  question  in  each  case  will  be,  whether  rational 
and  firm  men,  looking  at  ail  the  circumstances,  the 
time,  place,  and  manner  of  meeting,  and  also  the  state 
of  the  country  at  the  moment,  would  have  reasonable 
ground  for  apprehending  danger  to  the  security  of 
persons  and  property  (Bedford  v.  Birley  (1822), 
1  St.  Tr.  (n.s.)  1071  ;  3  Star.  N.  P.  76  ;  i^.  v.  Hunt 
(1820),  1  St.  Tr.  (n.s.)  171  ;  3  B.  &  Aid.  566  ;  R.  v. 
Vincent  (1839),  3  St.  Tr.  (n.s.)  1037  ;  9  C.  &  P.  91, 
275  ;  and  B.  v.  Neale  (1839),  3  St.  Tr.  (n.s.)  1312  ; 
9  C.  &  P.  431).  The  question  of  "terror"  will  have 
subsequently  to  be  considered  in  dealing  with  that 
element  in  the  offence  of  riot  (|>). 


(o)  See  also  Patteson,  J.,  in  R.  v.  Stephens  (1839),  3  St.  Tr, 
(N.s.)  1189  ;  Parke,  B.,  in  B.  v.  Williams  and  Venioii  (1848), 
6  St.  Tr.  (N.S.),  at  p.  779  ;  and  Wilde,  C.J.,  in  R.  v.  Ernest  Jones 
(1848),  6  St.  Tr.  (n.s.),  at  p.  816. 

(])')  The  authorities  on  unlawful  assembly  will  also  be  found 
collected  in  a  note  to  R.  v,  Himt  (1820).  1  St.  Tr.  (N.S.),  at  p.  434. 
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INSTANCES    OF    UNLAWFUL    ASSEMBLIES. 

It  is  proposed  now  to  notice  some  of  the  many  forms 
in  which  unlawful  assemblies  exist.  Some  assemblies 
and  combinations  are  expressly  forbidden  by  statute, 
while  others  become  illegal  by  reason  of  the  objects 
which  the  assembled  persons  have  in  view,  and  even 
the  great  numbers  comprising  the  assembly,  coupled 
perhaps  with  a  disturbed  state  of  feeling  in  the  country, 
will  turn  a  meeting  convened  for  lawful  objects  into  an 
unlawful  assembly. 

It  may  be  well  to  point  out  here  in  what  an  unlawful 
assembly  differs  from  a  riot,  before  the  definitions  of 
the  latter  offence  are  mentioned  : 

"  An  unlawful  assembly  differs  in  this  respect  from  a  riot, 
that  a  riot  must  go  forward  to  the  perpetration  of  some  act 
which  the  unlawful  assembly  is  calculated  to  originate  and 
inspire.  Something  must  be  executed  in  a  turbulent  manner  to 
constitute  a  riot  (q). 

"  If  the  enterprise  be  of  a  general  and  public  nature,  it 
savours  of  high  treason,  and  there  is  no  doubt  that  if  you  find 
persons  assembled  together  by  delegates  dispersed  from  any 
central  jurisdiction  in  this  kingdom,  and  those  persons  so 
meeting  together  in  consequence  of  a  delegation  from  a  central 
body,  commit  any  act  of  violence  for  the  purpose  of  carrying 
into  effect  any  general  political  purpose,  they  run  the  risk  of 
being  charged  with  high  treason." 

The  question  of  the  public  or  private  nature  of  the 
enterprise  will  be  subsequently  mentioned  when  dealing 
wdth  the  offence  of  riot. 

Generally  speaking,  therefore,  an  unlawful  assembly 
is   the  inception  of  a  riot.     In  some  cases  the  act  of 

(iq)  Per  Aldersox,  B.,  in  H.  v.  Vincent  (1839),  3  St.  Tr.  (N.s.) 
1037  ;  9  C.  &  P.  94  ;  see  also  R.  v.  Froxt  (1S39),  4  St.  Tr.  (N.s.)  85  ; 
9  C.  &  P.  129,  and  s.  79  of  Draft  Code  of  1879  as  to  the  crime  of 
treason. 


18  Riots  at  Common  Law. 

assemblinoj  together  in  furtherance  of  a  design  to  bring 
about  a  general  political  change  by  open  force  might 
amount  to  an  overt  act  of  high  treason. 

Sedition. 

An  assembly  la^vfully  convened  may  become  an 
unlawful  assembly  by  reason  of  seditious  words  being 
spoken  thereat  of  such  a  nature  as  are  likely  to  produce 
a  breach  of  the  peace  (v).  In  the  Draft  Criminal  Code 
of  1879,  s.  102,  the  law  as  to  seditious  intentions  is 
summarised,  and  Sir  J.  Stephen's  statement  of  the  law 
as  to  sedition  in  his  "Digest"  (Arts.  91  and  93)  was 
quoted  with  approval  by  Cave,  J.,  in  the  case  arising 
out  of  the  Trafalgar  Square  riots  in  1886  (r). 

The  general  principles  as  to  seditious  speeches  are  set 
forth  in  the  subjoined  extracts.  Tindal,  L.C.J.,  in  his 
charge  at  the  Stafford  Special  Commission  in  1812, 
reported  in  4  St.  Tr.  (n.s.)  at  p.  1413,  says  : 

"  There  is  another  description  of  offence  which  will  probably 
be  submitted  to  your  consideration,  namely,  the  exciting  and 
encouraging  large  masses  of  the  people,  by  means  of  seditious 
and  inflammatory  speeches,  to  commit  acts  of  violence  and  to 
break  the  peace.  If  such  charges  are  brought  forward,  it  must 
be  left  to  your  own  good  sense  to  distinguish  between  an 
honest  declaration  of  the  speaker's  opinion  upon  the  political 
subjects  on  which  he  treats, — a  free  discussion  on  matters  that 
concern  the  public,  as  to  which  full  allowance  should  be  made 
for  the  zeal  of  the  speaker,  though  he  may  somewhat  exceed 
the  just  bounds  of  moderation,  and  on  the  other  hand,  a  wicked 
design  by  inflammatory  statement,  and  crafty  and  subtle  argu- 
ments, to  poison  the  minds  of  the  hearers,  and  render  them 
the  instruments  of  mischief.  He  that  addresses  himself  to 
a  crowded  auditory  of  the  poorer  class,  without  employment  or 
occupation,  and  brooding  at  the  time  over  their  wrongs,  whether 

(r)  R.  V  Buryis  and  Others  (1886),  16  Cox  C.  C.  355.  See  R.  v. 
Sullivfni  (1868),  11  Cox  C.  C.  ii,  jwr  Fitzgerald,  J.,  at  p.  58,  and 
the  5th  Keport  Criminal  Law  Commissioners  (1810). 
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real  or  imaginary,  will  not  want  heai'ers  ready  to  believe,  and 
apt  followers  of  mischievous  advice.  You  will  consider,  there- 
fore, the  language  that  is  employed  on  such  an  occasion.  If  it 
consists  of  broad  and  bold  assertion,  unfounded  in  fact  ;  if,  in 
discussing  religious  topics,  you  find  the  speaker  endeavouring 
to  be  sprightly  and  facetious  on  those  subjects  which  make 
wise  and  good  men  serious  ;  if,  instead  of  argument,  he  deals 
only  in  sneers  and  sarcasm, — it  will  be  for  yourselves,  to  say 
whether,  under  such  circumstances,  the  party  charged  with  the 
offence  is  an  honest  but  mistaken  man,  or  whether  he  is 
wickedly  intending  to  bring  the  religion,  laws,  and  government 
of  the  country  into  contempt,  and  to  teach  the  hearers  to 
despise  all  those  institutions  which  it  is  their  duty  to  hold  in 
respect  and  veneration." 

In  R.  V.  Fussell  (1848),  6  St.  Tr.  (n.s.)  at  p.  764, 

Wilde,  C.J.,  says  : 

"  The  defendant  is  charged  with  having  uttered  certain 
expressions.  There  has  been  a  discussion  as  to  whether  these 
expressions  amount  to  a  seditious  speaking  or  not.  It  strikes 
me  that  whatever  may  be  the  name  which  is  given  to  that  style 
of  speaking,  if  these  expressions  are  proved  and  believed  by  you 
to  have  been  uttered  with  the  intention  of  producing  hatred 
and  contempt  of  the  institutions  of  the  country,  and  of  inducing 
to  unlawful  resistance,  they  are  unlawful,  and  he  who  uttered 
them  is  liable  to  be  punished." 

Ckampton,  J.,  in  charging  the  Dublin  grand  jury  on 

April  15th,   1848   (reported  in   6  St.  Tr.  (N.s.)   591), 

says  : 

"  The  term  sedition  is  a  comprehensive  term,  and  seems  to 
include  all  those  attempts  to  disturb  the  public  peace  which 
come  short  of  high  treason,  but  the  natural  tendency  of  which  is 
to  excite  insurrection  and  rebellion  against  the  crown  and  the 
government  .  .  .  Seditious  writings  and  speeches,  though 
these  appear  to  terminate  in  words,  are  often  more  dangerous 
than  the  musket  or  the  sword.  An  armed  individual  can  do 
but  individual  injury,  but  a  seditious  speech,  and  above  all  a 
seditious  press,  may  stir  up  thousands  and  tens  of  thousands  to 
combine  for  the  destruction  of  the  commonwealth.  In  such 
writings  and  speeches  liberty  is  always  the  pretence.  ..."  (s) 


(«)  See  also  Lord  Abinger's  charge  to  the  grand  jury  at  Chester 
(1842),  i.  St.  Tr.  (n.s.)  141!);  reference  may  also  be  made  upon  this 

c  2 
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Meetino-s  to  carry  out  any  conspiracy  of  a  public 
nature  would  obviously  be  within  the  prohibition  of  the 
law  ;  thus,  in  the  case  of  0^  Connell  v.  R.  (1844),  5  St. 
Tr.  (n.s.)  1  ;  11  CI.  &  F.  15  ;  9  Jur.  25,  the  judges 
were  unanimous  in  holding  that  the  agreeing  of  divers 
persons  together  to  raise  discontent  and  disaffection 
amongst  the  liege  subjects  of  the  Queen,  to  stir  up 
jealousies,  hatred,  and  ill-will  between  different  classes 
of  the  Queen's  subjects,  and  especially  to  promote  among 
the  Queen's  subjects  in  Ireland  feelings  of  ill-will  and 
hostility  towards  the  Queen's  subjects  in  other  parts  of 
the  United  Kingdom,  and  especially  in  England,  were 
agreements  to  effect  purposes  in  manifest  violation 
of  the  law.  It  was  also  agreed  that  a  combination 
between  many  persons  to  diminish  the  confidence 
of  her  Majesty's  subjects  in  Ireland  in  the  general 
administration  of  the  law  therein,  or  an  agreement  to 
bring  into  hatred  and  contempt  the  tribunals  by  law 
established  in  Ireland  for  the  administration  of  justice, 
was  illegal  (i). 

Tumultuous  Petitioning. 

An  Act  of  the  Restoration   (13  Car.  2,  stat.  1,  c.  5, 

s.  2)  against  "  tumults  and  disorders  upon  pretence  of 

preparing    and    presenting    public    petitions    or    other 

addresses  to  his  Majesty  or  the  Parliament,"  still  exists 

and  enacts  : 

That  not  more  than  twenty  names  shall  be  signed  to  any 
petition  to  the  King  or  either  House  of  Parliament  for  any 

subject  to  R.  V.  Frost  (1793),  22  St.  Tr.  471  ;  R.  v.  Wltiti'rhothnm 
(1793),  22  St.  Tr.  823  ;  R.  v.  Blum  (1795),  26  St.  Tr.  595  ;  R.  v. 
Ernest  Jours  (1818),  0  St.  Tr.  (N.S.)  783  ;  R.  v.  O'Brien  and  R.  v. 
Meaqher  (1818),  G  St.  Tr.  (n.s.)  571  ;  R.  v.  M'Donall  (1818),  GSt.Tr. 
(N.s!)  1127  ;  and  Ex purte  Sei/mour  and  JDavitt  (1883),  15  Cox  C.  C. 
212. 

(t)  This  case  was  alluded  to,  and  the  law  of  conspiracy  fully  dis- 
cussed in  R.  V.  Parnell  (1881),  14  Cox  C.  C.  508. 
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alterations  of  matters  established  by  law  in  church  or  state, 
unless  the  contents  thereof  be  previously  approved,  in  the 
country,  by  three  justices,  or  the  majority  of  the  grand  jury  at 
the  assizes  or  quarter  sessions  ;  and  in  London  by  the  Lord 
Mayor,  aldermen,  and  common  council,  and  that  no  petition 
shall  be  delivered  by  a  company  of  more  than  ten  persons  on 
pain,  in  either  case,  of  incurring  a  penalty  not  exceeding  lOOL 
and  three  months'  imprisonment. 

This  statute  was  (notwithstanding  a  contention  that 
the  Bill  of  Rights,  1  Will.  &  Mary,  sess.  2,  c.  2,  s.  1, 
art.  5,  had  repealed  it)  expressly  recognised  as  law  by 
Lord  Mansfield  at  the  trial  of  Lord  George  Gordon 
(1781),  21  St.  Tr.  646  ;  Doug.  571,  and  was  also 
called  in  aid  on  the  occasion  of  the  great  Chartist 
meeting  on  April  10th,  1848,  shortly  before  the  passing 
of  the  Treason  Felony  Act  (1848)  (11  Vict.  c.  12)  (;:)• 
It  is  stated  in  2  Chitty,  Cr.  Law,  508,  that  no  prosecu- 
tion has  taken  place  under  this  statute. 

Meetings  within  a  Mile  of  Westminster  Hall. 

By  an  Act  of  the  Regency  (57  Geo.  3,  c.  19,  s.  23)  it 

is  forbidden  to  : 

Convene  or  give  notice  of  convening  any  meeting  consisting 
of  more  than  fifty  persons,  or  for  any  number  of  persons 
exceeding  the  numloer  of  fifty  to  meet  in  any  street,  square,  or 
open  space  in  the  city  or  liberties  of  Westminster  or  county 
of  Middlesex,  within  the  distance  of  a  mile  from  the  gate  of 
Westminster  Hall  (except  such  parts  of  the  parish  of  St.  Paul's, 
Covent  Garden,  as  are  within  such  distance)  for  the  purpose  of 
considering  of  or  preparing  any  petition,  complaint,  remon- 
strance, or  other  address  to  both  or  either  House  of  Parliament, 
for  alteration  of  matters  in  church  or  state,  on  any  day  on  which 
the  two  Houses  or  either  House  of  Parliament  shall  meet  or  sit, 
nor  on  any  day  on  which  the  courts  shall  sit  in  Westminster 
Hall  (x). 

(u)  Sec  2^ost. 

(«)  This  Act  does  not  affect  registered  friendly  societies  transacting 
the  business  of  the  society  (Friendly  Societies  Act,  1896,  s.  32  (1)  ). 
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There  is  ii  proviso  thut  this  enactment  shall  not  extend 
to  any  meeting  for  the  election  of  members  of  Parlia- 
ment, or  to  persons  attending  upon  the  business  of 
either  House  of  Parliament,  or  any  of  the  courts  of  law. 

Unlawful  Drilling. 

The  statute  60  Geo.  3  &  1  Geo.  4,  c.  1,  s.  1,  after 
reciting  that  "  in  some  parts  of  the  United  Kingdom 
men  clandestinely  and  unlawfully  assembled  have  prac- 
tised military  training  and  exercise  to  the  great  terror 
and  alarm,"  etc.,  prohibited  meetings  for  military  drilling 
and  training  without  the  permission  of  the  King,  Lord 
Lieutenant,  or  two  justices  of  the  peace.  By  s.  2  of 
the  statute  justices  and  constables  are  empowered 
expressly  to  disperse  any  such  meeting  (^).  This 
matter  was  discussed  in  Redford  v.  Birley  (1822), 
1  St.  Tr.  (n.s.),  p.  1215,  by  Holkoyd,  J.,  and  by 
Abbott,  C.J.,  at  p.  1262. 

Drilling  for  the  purpose  of  going  to  a  meeting  with 
ease  and  regularity  is  lawful,  but  drilling  for  the 
purpose  of  overawing  the  Government  of  the  kingdom 
would  amount  to  high  treason,  and  drilling  for  the 
purpose  of  securing  attention  to  seditious  speeches,  and 
giving  confidence  to  persons  disposed  to  sedition,  is 
a  misdemeanor  {R.  v.  Hunt  (1820),  1  St.  Tr.  (n.s.)  : 
Bayley,  J.,  at  p.  446). 

Unlawful  Societies. 

By  the  Unlawful  Societies  Act,  1799  (39  Geo.  3,  c.  79), 
s.   1,  certain    specified    societies   of   real    or    supposed 

(y)  See  as  to  this  statute  R.  v.  Hitnt  (1848),  3  Cox  C.  C.  215  ; 
GiHiarty  v.  R.  (1849),  3  Cox.  C.  C.  306.  These  meetings  would  no 
doubt  be  held  to  be  unlawful  at  common  law. 
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seditious  or  treasonable  nature  are  prohibited.  The 
second  section  of  the  same  statute  is  aimed  against 
societies  the  members  of  which  take  unlawful  oaths, 
such  societies  being  declared  unlawful  combinations  and 
confederacies.  B}--  the  Seditious  Meetings  Act,  1817 
(57  Geo.  3,  c.  19),  s.  25,  societies  taking  unlawful  oaths 
within  the  meaning  of  37  Geo.  3,  c.  123,  or  52  Geo.  3, 
c.  104  (relating  to  the  administering  or  taking  unlawful 
oaths),  and  persons  becoming  members  of  such  societies, 
are  to  be  deemed  guilty  of  unlawful  combinations 
within  39  Geo.  3,  c.  79.  Declarations  approved  by- 
two  justices,  lodges  of  Freemasons  where  there  is  a 
certificate  of  registry,  and  meetings  of  Quakers  were 
excepted  from  the  operation  of  these  statutes,  as  by 
the  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25), 
s.  32  (1),  are  registered  friendly  societies  transacting 
their  proper  business.  By  9  &  10  Vict.  c.  33,  no  prose- 
cution under  39  Geo.  3,  c.  79,  or  57  Geo.  3,  c.  19,  is 
to  be  commenced  except  under  the  authority  of  the 
Attorney-General . 

Although  several  of  the  provisions  of  the  above- 
mentioned  statutes  are  still  unrepealed,  it  is  believed 
that  the  societies  aimed  at  by  them  have  practically 
ceased  to  exist.  It  has  not  therefore  been  considered 
necessary  to  further  discuss  their  provisions. 

Forcible  Entry  and  Detainer. 

A  forcible  entry  or  detainer  is  committed  by  violently 

taking  or  keeping  possession  of  lands  and  tenements 

with  menaces,  force,  and  arms,  and  without  the  authority 

of  the  law  (c).     In  course  of  time  various  statutes  were 

(z)  4  Bl.  Com.  148.  As  to  this  offence  at  common  law,  see  R.  v. 
Wllsim  (1799),  8  T.  R.  357,  and  TaunUm  v.  Costar  (1797),  7  T.  R. 
431  ;  1  Kuss.  Cr.  &  M.,  6th  ed.,  717  ;  Steph.  Dig.  of  Crim.  Law,  p.  61. 
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passed  ilealin*;'  with  the  offence,  aiul  having  for  their 
object  the  restraint  of  persons  from  having  recourse  to 
violent  methods  of  doing  themselves  justice,  and  pro- 
ceedings for  the  offence  are  more  commonly  taken 
under  these  statutes  than  at  common  law,  for  a  w-rit  of 
restitution  and  damages  may  under  them  be  awarded  to 
the  prosecutor. 

The  first  of  these  statutes  is  5  Rich.  2,  stat.  1,  c.  8,  pro- 
viding that  none  shall  make  entry  into  lands  but  in  case 
where  entry  is  given  by  the  law  ;  "  and  in  such  case  not 
with  strong  hand  nor  with  multitude  of  people,  but  only 
in  peaceable  and  easy  manner."  The  ])roceedings  there- 
under were  by  indictment  and  it  will  be  seen  only  dealt 
with  "forcible  entries."  The  next  statute  was  1.5  Rich.  2, 
c.  2,  giving  justices  of  the  peace  power  to  commit 
offenders  to  prison  in  cases  of  forcible  entry,  and  im- 
posing upon  the  sheriff  the  duty  of  assisting  the  justice 
with  force.  The  defects  of  these  early  statutes  were 
remedied  by  8  Hen.  6,  c.  9,  s.  3,  under  which  justices 
had  power  to  deal  with  forcible  detainers  and  forcible 
entries.  Subsequent  statutes  dealing  with  these  offences 
are  31  Eliz.  c.  11,  and  21  Jac.  1,  c.  15.  It  is  not  within 
the  scope  of  the  present  subject  to  discuss  these  statutes, 
they  are  fully  commented  on  and  the  cases  decided  in 
reference  to  them  noticed  in  1  Russ.  Cr.  &  M.  (6th  ed.) 
pp.  717—730  (a). 


(fl)  Eecent  cases  upon  the  statutes  are  Linvs  v.  Telford  (1S76), 
1  App.  Cas.  414  :  40  .J.  P.  741,  771  :  45  L.  J.  Ex.  613  ;  Edich-lt  v 
Haiches  (1881),  18  Ch.  1).  199  ;  50  L.  J.  Cli.  577  ;  45  L.  T.  (N.S.)  168  ; 
Beddall  v.  jMaiflinid  (1881),  17  Ch.  D.  174  ;  50  L.  .J.  Ch.  401  ;  44  L.  T, 
(N.S.)  248  ;  Scott  v.  Bromi  (1884),  49  ,1.  P.  226 ;  51  L.  T.  (N.S.)  746  ; 
Jo7ies  V.  I'oley  (1891),  1  Q.  B.  730  ;  55  J.  1\  521  ;  B.  v.  Frasn-  (1895), 
C.  C.  C.  Sess.  Papers,  17;  and  B.  v.  Sovttcr  (1889),  Times,  Nov.  15th. 
See  also  1  Hawk.  P.  C.  c.  28,  s.  3,  8th  ed..  and  37  iSol.  J.,  pp.  791,  820 
837. 
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Trade  Disputes. 
The  Conspiracy  aud  Protection  of  Property  Act, 
1875,  and  the  Trade  Disputes  Act,  1906  (b),  deal  with 
combinations  and  acts  of  intimidation  in  furtherance  of 
trade  disputes,  the  former  Act  giving  justices  summary 
powers  of  dealing  with  oiFenders.  See  also,  as  to  this 
subject,  the  observations  of  Tindal,  L.C.J.,  in  his  charge 
to  the  grand  jury  of  Stafford  (Car.  &  M.  661,  and  jjost). 

Smuggling. 

By   the    Customs    and    Inland    Revenue   Act,   1879 

(42  &  13  Vict.  c.  21),  s.  10,  it  is  provided  that : 

All  persons,  to  the  number  of  three  or  more,  who  shall 
assemble  for  the  purpose  of  unshipping,  landing,  running, 
carrying,  or  concealing,  or  having  so  assembled,  shall  unship, 
etc.,  any  spirits  or  tobacco,  or  any  prohibited,  restricted,  or 
uncustomed  goods,  shall  forfeit  a  penalty  not  exceeding  500Z., 
nor  less  than  1001. 

And  s.  189  of  the  Customs  Consolidation  Act,  1876 

(39  &  40  Vict.  c.  36),  enacts  that : 

"  Every  person  who  shall  by  any  means  procure  or  hire  .  .  . 
any  person  or  persons  to  assemble  for  the  purpose  of  being 
concerned  in  the  landing  or  unshipping  or  carrying,  conveying 
or  concealing  any  goods  which  are  prohibited  to  be  imported,  or 
the  duties  for  which  have  not  been  paid  or  secured,  shall  be 
imprisoned  for  any  term  not  exceeding  twelve  months  ;  and  if 
any  person  engaged  in  the  commission  of  any  of  the  above 
offences  be  armed  with  firearms  or  other  offensive  weapons,  or 
whether  so  armed  or  not  be  disguised  in  any  way,  or  being  so 
armed  or  disguised  shall  be  found  with  any  goods  liable  to 
forfeiture  under  the  Customs  Acts  within  five  miles  of  the  sea 
coast  or  of  any  tidal  river,  shall  be  imprisoned  with  or  without 
hard  labour  for  any  term  not  exceeding  three  years  "(c). 

(b)  38  &  39  Vict.  c.  80  and  G  Edw.  7,  c.  i7.  See  these  statutes  in 
full,  post. 

(c)  See  as  to  these  sections  the  criticisms  of  Sir  .lames  Stephen, 
Dig.  Crim.  Law  (1877),  44  ;  (1904)  58  ;  s.  10  of  the  Act  of  1879 
replaces  s.  188  of  the  Act  of  187G.  See  also  Arch.  Crim.  VL,  23rd  ed.. 
p.  1015. 
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EiDiNG  OR  Going  Armed. 

There  are  several  ancient  statutes  relatin"'  to  this 
subject,  among  which  are  25  Edw.  3,  stat.  5,  c.  2  ; 
7  Edw.  1,  stat.  1  ;  2  Edw.  3,  c.  3  ;  1  Will.  &  Mary, 
sess.  2,  c.  2. 

In  Rex  V.  Meade  (1903),  It)  T.  L.  R.  5^0,  the  defen- 
dant, who  went  to  a  house  and  deliberately  fired  a 
revolver  in  the  direction  of  a  room  oenerally  occupied 
by  his  brother,  with  whom  he  had  had  a  quarrel,  was 
convicted  on  an  indictment  containing  a  count  under 
2  Edw.  3,  c.  3,  and  a  count  under  the  common  law  {d). 


ROUT  AND   RIOT. 

Having  given  the  definitions  of  the  offence  of 
unlawful  assembling,  and  some  instances  of  unlawful 
assemblies,  it  is  proposed  to  notice  the  definitions  of  the 
kindred  offences  of  rout  and  riot.  These  two  offences, 
it  will  be  perceived,  are  frequently  only  developments 
of  the  lesser  offence  of  unlawful  assembly,  for  the  same 
congregation  of  persons  may  at  one  time  be  an  unlawful 
assembly,  at  another  a  rout,  and  at  another  a  riot, 
either  at  common  law  or  by  the  provisions  of  some 
statute. 

Definitions  of  Rout. 

The  offence  of  rout  is  thus  described  by  Hawkins  {e)  : 

"  A  rout  seems  to  be,  according  to  the  general  opinion,  a 
disturbance  of  the  peace  by  persons  assembling  together  with 
an  intention  to  do  a  thing  which,  if  it  be  executed,  will  make 

{d')  See  also  Knight's  Case  (1686),  3  Mod.  Rep.  117  ;  and  also  see 
post. 

(e)  Hawk.  P.  C.  Vol.  TI.,  Bk.  I.,  c.  65,  s.  8,  7th  ed. 
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them  rioters,  and  actually  making  a  motion  towards  the  execu- 
tion thereof.  But  by  some  books  the  notion  of  a  riot  is 
confined  to  such  assemblies  only  as  are  occasioned  by  some 
grievance  common  to  all  the  company  ;  as  the  inclosure  of  land 
in  which  they  all  claim  a  right  of  common,  etc.  However, 
inasmuch  as  it  generally  agrees  with  a  riot  as  to  all  the  rest  of 
the  above-mentioned  particulars  requisite  to  constitute  a  riot, 
which  have  been  already  fully  explained,  except  only  in  this 
that  it  may  be  a  complete  offence  without  the  execution  of 
the  intended  enterprise,  it  seems  not  to  require  any  further 
explication." 

The  Criminal  Law  Commissioners  in  their  7th  Report 
(1843),  Art.  6,  give  the  following  definition  of  a  rout: 

"  If  three  or  more  persons  shall  assemble,  or  being  together 
shall  continue  together  for  any  such  common  purpose  as  is 
essential  to  constitute  a  riot,  and  shall  use  any  endeavour  to 
execute  such  purpose,  such  persons  shall  be  deemed  to  be  guilty 
of  a  rout,  although  such  purpose  be  not  executed  either  wholly 
or  in  part." 

And  Sir  James  Stephen  in  his  Digest  of  Criminal 
Law,  Art.  76,  says  : 

"  A  rout  is  an  unlawful  assembly  which  has  made  a  motion 
towards  the  execution  of  the  common  purpose  of  the  persons 
assembled  "  (/). 

Some  of  the  more  ancient  authorities  limited  a  rout 
to  such  assemblies  only  as  are  formed  with  a  view  to 
execute  a  design  common  to  all  the  company,  as  the 
inclosure  of  land  in  which  all  of  them  claim  rights  o£ 
common,  etc.  But  by  all  modern  text-writers  it  is 
described  to  be  a  disturbance  of  the  2Jeace,  by  persons 
assembling  together  with  an  intention  to  do  a  thing, 
which  if  it  be  executed  will  make  them  rioters,  and 
actually  make  a  motion  towards  the  execution  of  their 

(  /■)  Art.  7G,  p.  56,  6th  ed. 
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purpose.    Mr.  Justice  Holroyd,  in  the  case  of  Bedford  v. 

Birley  ([/),  says  : 

"  A  rout  or  routous  assembly  is  where  persons  come  for  some 
unlawful  purpose,  intending  to  do  something  in  violence,  but 
do  not  go  to  the  full  extent  or  take  any  actual  step  for  accom- 
plishing their  purpose." 

The  otTence  of  rout,  though  mentioned  in  the  books, 
is  but  rarely  the  subject  of  enquiry  in  courts  of  law, 
and  when  its  relation  to  riot  on  the  one  hand,  and 
unlawful  assembly  on  the  other,  is  recollected,  any 
further  notice  of  it  appears  unnecessary. 

Definitions  of  Riot. 

Definitions  of  the  oifence  of  riot,  prior  to  those  given 
in  Hawkins'  Pleas  of  the  Crown,  are  to  be  found  in 
Dalton's  County  Justice,  Coke's  Institutes,  and  else- 
wdiere,  but  from  the  narrowness  of  their  scope,  and 
the  fact  that  Hawkins'  definitions  have  received  such 
frequent  recognition  and  approval  in  courts  of  law  it 
seems  unnecessary  to  do  more  than  merely  refer  to  the 
earlier  authorities.  Hawkins  (h)  thus  describes  the 
offence  of  riot : 

"  A  riot  seems  to  be  a  tumultuous  disturbance  of  the  peace 
by  three  persons  or  more  assembling  together  of  their  own 
authority,  with  an  intent  mutually  to  assist  one  another  against 
any  who  shall  oppose  them  in  the  execution  of  some  enterprise 
of  a  private  nature,  and  afterwards  actually  executing  the  same 
in  a  violent  and  turbulent  manner,  to  the  terror  of  the  people, 
whether  the  act  intended  were  of  itself  lawful  or  unlawful "  (h). 

The  following  is  taken  from  the  7th  Report  of  the 
Commissioners  on  Criminal  Law  (1843),  Art.  1,  p.  172, 

0/)  (1822),  3  Stark.  N.  P.  118  ;  1  St.  Tr.  (N.S.)  1071. 
(/O  Bk.  I.  Vol.  II.,  Hawk.  P.  C,  c.  65,  s.  1,  7th  ed.    The  earlier 
authorities  will  be  found  cited  in  the  margin. 
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and  as  a  definition  of  the  offence  of  riot  may  be  usefully 
compared  with  that  last  given,  as  it  will  be  noticed 
that  the  Commissioners  omit  a  limitation  retained  by 
Hawkins  as  to  the  "  private  nature "  of  the  enter- 
prise : 

"  If  three  or  more  persons  shall  assemble,  or  being  together 
shall  continue  together,  for  the  common  purpose  of  executing 
some  unlawful  and  violent  act,  or  of  executing  any  act  whatso- 
ever, in  such  manner  and  under  such  circumstances  of  violence, 
threats,  tumult,  numbers,  display  of  arms  or  otherwise,  as  are 
calculated  to  create  terror  and  alarm  amongst  the  Queen's 
subjects,  and  shall  in  either  case  wholly  or  in  part  execute  such 
purpose,  such  persons  shall  be  deemed  guilty  of  a  riot." 

Public  or  Private  Nature  of  Enterprise. 

The  Heport  of  the  Commissioners  of  1843  refers  to 
a  previous  report  made  by  them  in  1840  (i),  as  con- 
taining the  reasons  of  expediency  which  prompted  the 
omission  of  any  reference  to  the  nature  of  the  enter- 
prise. 

The  Commissioners  thus  expressed  their  views  : 

"  On  this  important  subject  (that  of  the  law  of  tumultuous 
assemblies),  however,  the  law  of  England  appears  to  us  to  be 
defective  ;  many  of  its  rules,  as  derived  from  the  manners  of 
feudal  times,  being  unsuitable  to  the  habits  of  civilised  people, 
and  frequently  founded  upon  forced  constructions  of  the 
ancient  statute  law,  quite  inconsistent  with  modern  rules  of 
interpretation.  The  line  of  distinction  drawn  by  our  law 
between  the  crime  of  high  treason  and  riots,  routs,  and  unlawful 
assemblies,  is  the  cause  of  much  inconvenience  in  practice,  and 
is  suggested  by  obsolete  doctrines  respecting  the  royal  preroga- 
tive and  offences  against  the  State,  which  are  unsupported  by 
reason  or  principle.  By  the  common  law  of  England  the  injury 
or  grievance  complained  of,  and  intended  to  be  remedied  by 
those  who  are  parties  to  a  riot,  rout,  or  unlawful  assembly  must 
relate  to  some  private  quarrel  only,  that  is,  to  cases  in  which  the 

(0  This  report  is  known  as  the  5th  Report,  and  the  extract  is  taken 
from  p.  yO,  "  Prefatory  Remarks  on  Otfences  against  Public  Peace." 
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interests  or  disputes  of  individuals  only,  or  of  distinctly  limited 
classes  are  concerned.  It  is  stated  as  reason  for  this  doctrine 
that  wherever  the  object  of  the  tumultuous  assembly  is  to 
redress  public  grievances,  such  as  to  reform  religion,  or  remove 
evil  counsellors  from  the  King,  the  attempt  with  force  and 
numbers  to  execute  such  object  amounts  to  high  treason  in  the 
article  of  levying  war,  under  stat.  25,  Edw.  3,  stat.  5,  c.  3,  and 
therefore  as  the  misdemeanor  merges  in  the  higher  offence  it 
is  not  punishable  as  a  mere  riot.  The  distinction  therefore 
between  enterprises  of  a  jjiiblic  nature  and  those  whose  object 
is  private  is  derived  from  very  early  times,  and,  from  the  cases 
alluded  to  in  the  Statute  of  Treasons,  seems  to  have  been  estab- 
lished when  acts  of  violence  by  bodies  of  armed  men  against 
individuals,  arising  from  private  malice  were  matters  of  common 
occurrence.  Mr.  Justice  Foster,  who  has  considered  those  parts 
of  the  criminal  law  upon  which  he  treats  with  much  more 
attention  to  principle  than  any  other  practical  writer,  says  (A;) : — 
'  Insurrections  in  order  to  throw  down  all  enclosures,  to  alter 
the  established  law  or  change  religion,  to  enhance  the  price  of 
all  labour,  or  to  open  all  prisons — all  risings  in  order  to  effect 
these  innovations  of  a  public  and  general  concern  by  an  armed 
force  are  in  construction  of  law  high  treason  within  the  clause 
of  levying  of  war  ;  for  though  they  are  not  levelled  at  the 
person  of  the  King  they  are  against  his  royal  Majesty,  and 
besides  they  have  a  direct  tendency  to  dissolve  all  the  bonds  of 
society  and  to  destroy  all  property  and  all  government  too,  by 
numbers  and  armed  force.'  The  distinction  thus  deduced  from 
such  times  antecedent  to  the  Statute  of  Treasons,  and  continued 
through  five  centuries  notwithstanding  the  total  change  of  our 
national  circumstances,  is  wholly  inapplicable  to  the  present 
state  of  society.  But  besides  the  practical  inexpediency  of  such 
a  state  of  the  law,  we  consider  the  principle  upon  which  it  is 
founded  to  be  fundamentally  erroneous.  That  principle  is  the 
doctrine  of  constructive  treason  in  its  most  obnoxious  shape  ; 
it  is  interpreting  the  actions  of  men  by  technical  rules,  and 
inferentially  imputing  to  parties  accused  of  crimes,  motives 
and  objects  which  in  truth  they  never  entertained,  in  order  to 
enhance  the  quality  of  the  offence  and  extend  the  measure  of 
punishment.  In  this  respect  it  is  repugnant  to  all  just  notions 
of  criminal  law.  Where  the  law  of  high  treason  ends  the  law 
of  tumultuous  assemblies  begins,  and  if  the  limits  of  the  former 
are  restricted  so  as  to  exclude  all  constructive  treasons  (which 
we  think  ought  to  be  the  case),  it  is  obvious  that  the  boundaries 

(/l')   Foster's  Crown  Cases  and  Discourses,  p.  211. 
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of  the  latter  must  be  proportionately  extended.  On  this 
account,  we  have  thought  it  proper  on  the  present  occasion  to 
give  the  law  in  the  '  Digest,'  nearly  as  we  find  it  laid  down  by 
the  most  approved  authorities,  merely  omitting  the  distinc- 
tion between  j^^'ivate  and  xntblic  enterprises,  in  conformity 
with  the  modern  practice,  and  for  the  reasons  we  have  above 
suggested  "  (Z). 

It  may  be  added  that  the  Commissioners,  iii  thus 
omitting  part  of  Hawkins'  definition,  did  not  "  in  any 
way  throw  doubt  upon  the  accuracy  of  it,  but  considered 
it  inexpedient  to  limit  the  object  of  a  riotous  assembly 
to  something  of  a  pi'ivate  nature." 

The  descriptions  of  this  oflPence  given  by  Blackstone 
in  his  Commentaries  (?ji),  following  in  the  main  Coke's 
statement  of  the  law  and  those  contained  in  Stephen's 
Commentaries  (n),  need  not  be  cited  at  length.  The 
Draft  Code  of  1879,  s.  85,  defines  riot  in  reference  to 
the  previous  definition  in  s.  81  of  an  unlawful  assembly 
as — 

"  A  riot  is  an  unlawful  assembly  which  has  begun  to  act  in 
a  tumultuous  manner  to  the  disturbance  of  the  peace." 

The  only  remaining  definition  is  that  of  Sir  Jame& 
Stephen  (o)  : 

"  A  riot  is  an  unlawful  assembly  which  has  actually  begun  to 
execute  the  purpose  for  which  it  assembled  by  a  breach  of  the 
peace,  and  to  the  terror  of  the  public  ;  or  a  lawful  assembly 
may  become  a  riot  if  the  persons  assembled  form  and  proceed 
to  execute  an  unlawful  purpose  to  the  terror  of  the  people, 

(I)  Upon  this  extract  may  be  consulted  B.  v.  Maclauchlan  (1737), 
17  St.  Tr.  993,  and  B.  v.  Hardic  and  Others  (1820),  1  St.  Tr.  (N.s.) 
623  and  766,  where  the  offences  of  treason  and  riot  are  contrasted. 
See  also  pod,  as  to  the  "private  "  nature  of  the  design  in  the  offence 
of  "  Kiot,"  and  the  cases  there  cited. 

(w)  Bk.  IV.,  c.  11,  s.  6. 

(«)   4  Steph.  Com.  7th  ed.,  254  ;  9th  ed.,  215  ;  14th  ed.,  174. 

(y)   Dig.  Crim.  Law  (1877),  Art.  72  ;  (1904),  Art.  77. 
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although  they  had  not  that  purpose  when  they  so  assembled  (p). 
Illustration  : — A.,  B.,  and  C.  meet  at  A.'s  house  for  the  purpose 
of  beating  D.,  who  lives  a  mile  off.  They  then  go  together  to 
D.,  and  there  beat  him.  At  A.'s  house  the  meeting  is  an 
unlawful  assembly,  on  the  road  it  is  a  rout,  and  when  the  attack 
is  made  on  D.  it  is  a  riot." 

In  a  previous  edition  of  this  book  appeared  the 
following  definition  of  riot,  formulated  by  the  then 
editor,  Mr.  Edward  Wise  : 

"  A  riot  is  where  three  or  more  persons  are  assembled 
together  without  the  authority  of  the  law,  and  engaged  in  the 
actual  execution  of  a  joint  design  of  a  private  (i.e.,  local)  nature 
with  violence  and  to  the  terror  of  the  people." 


ELEMENTS   OF   THE   OFFENCE   OF   RIOT. 

It  is  clear  that  the  very  nature  of  the  offences,  the 
definitions  of  which  have  been  noticed  in  the  preceding- 
pages,  is  such  as  to  depend  very  much  upon  the  circum- 
stances of  each  case  ;  but  still  there  are  certain  points 
which  have  been  settled,  and  which  will,  without  much 
difficulty,  guide  to  a  right  conclusion  on  any  occasion 
of  tumult  or  disturbance.  With  these  points  it  is  now 
proposed  to  deal  in  what  appears  to  be  their  natural 
order. 

Who  may  be  Rioters. — Infants. 

The  first  matter  is  to  consider  what  persons  may  be 
found  guilty  of  and  punished  tor  the  offence  of  taking 
part  in  a  riot.  It  is  laid  down  in  Hawkins  (q)  that 
women  are  punishable  as  rioters,  but  infants  under  the 
aoe  of  discretion  are  not.  Under  the  age  of  seven 
years   an   infant   is   presumed  to  be  doli  incapax,  and 

(^p)  See  li.  V.  Solry  (\1Q1^.  11  Mod.  Rep.  \\Q,  per  Holt,  C.J. 
(^)  Hawk.  P.  C,  Vol.  II.,  Bk.  I,  c.  65,  s.  14,  7th  ed. 
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cannot  be  endowed  with  any  discretion,  and  against 
this  presumption  no  averment  can  be  received  (^Marsli  v. 
Loader  (1863),  14  0.  B.  (n.s.)  535  ;  11  W.  R.  784  ; 
4  Com,  Brown  &  Hadley,  p.  18).  This  incapacity 
ceases  after  the  person  attains  the  age  of  fourteen,  and 
his  conduct  after  that  age  becomes  subject  to  the  ordi- 
nary rules  of  law.  Between  the  ages  of  seven  and 
fourteen  years  the  maxim  "  Malitia  supplet  cetatem " 
applies  ;  the  infant  is  deemed  to  be  doli  incajyax, 
but  only  as  a  prima  facie  presumption.  Evidence  of 
"  malitia  "  may  be  given  to  rebut  it. 

"Malice,  in  the  legal  acceptation  of  the  term,  is  not  confined 
to  personal  spite  against  individuals,  but  consists  in  a  conscious 
violation  of  the  law  to  the  prejudice  of  another  "(;•)• 

There  appears  to  be  no  reason  to  doubt  that  the 
general  rule  of  criminal  law,  as  to  the  liability  of  infants 
for  crimes,  given  above,  will  apply  to  such  persons  if 
charged  with  the  offence  of  riot  and  kindred  offences. 

It  has  been  gravely  laid  down  (Dalt.  c.  139,  tit. 
'"  Riots  ")  as  to  married  women,  that  "  imprisonment  or 
other  corporal  pain  shall  be  inflicted  upon  the  wife  only, 
and  not  upon  the  husband  for  his  wife's  act  or  default." 

Corporations. 
"  It  bath  been  hold  en  that  the  persons  of  whom 
a  corporation  consists,  being  guilty  of  a  riot,  are 
punishable  in  their  natural  and  not  their  politic 
capacity  ;  for  the  corporation  itself  cannot  be  in  fault, 
because  it  is  invisible,  and  exists  only  in  supposition 
of  law.  Yet  there  are  some  precedents  by  which  it 
appears  that  corporations  have  been  amerced  and  their 

(r)  Pit  Lord  Campbell,  Fevgusun  v.  Earl  of  KinnouU  (1842), 
9  CI.  &  r.  321  ;  4  Bla.  Com.  23. 
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liberties  .seized  into  the  King's  hands,  for  suffering 
a  dangerous  riot  to  haj)pen  within  their  jurisdiction 
without  using  their  ench'avours  to  su})press  it"(.s). 

Number  of  Persons — Three  or  more. 

Fewer  than  thr(^e  persons  cannot  be  guilty  of  riot  any 
more  than  one  person  can  be  guilty  alone  of  conspiracy. 
The  indictment,  therefore,  must  show  that  three  persons 
at  the  least  were  engaged,  and  that  fact  must  be  con- 
firmed by  the  verdict,  or  else  no  judgment  can  be  given 
against  the  accused  (t).  Therefore,  if  the  jury  acquit 
all  but  two,  and  find  them  guilty,  the  verdict  is  void, 
unless  they  be  indicted  "  with  divers  other  persons 
whose  names  are  to  the  jurors  aforesaid  unknown," 
because  it  finds  them  guilty  of  an  offence  whereof  it  is 
impossible  that  they  should  be  guilty,  for  there  can  be 
no  riot  where  there  are  no  more  persons  than  two  (ii). 
But  it  has  been  determined  that  where  two  only  are 
found  guilty  of  riot,  they  having  been  indicted  in  both 
cases,  ^^  simul  cnm  aliis,"  that  judgment  should  be  given 
against  them,  even  thouoh  the  others  who  were  indicted 
do  not  come  into  trial  (Strange,  193, 1227,  and  12  Mod. 
262).  So  where  six  persons  were  indicted  for  a  riot, 
and  two  of  them  died  before  trial,  two  were  acquitted, 
and  two  only  found  guilty,  yet  judgment  was  given 
upon  this  verdict.  It  was  moved  in  arrest  of  judgment 
that  two  only  could  not  be  found  guilty  of  riot  unless 
they  were  indicted  "together  with  others,"  which  was 
not  the  case  here,  for  it  doth  not  appear  that  any  others 

(-0  Bk.  I.,  Vol.  II.,  Hawk.  P.  C.  c.  65,  s.  13,  7th  ed.,  citing  S.  v. 
/iVw/^e^;",  Lord  Mayor  of  London  during  the  Gordon  Kiots  (reported 
(1781)  5  C.  &  r.  282  n.). 

(0  See  i?.  V.  Phtmmer,  [1902]  2  K.  B.  389  ;  G6  J.  P.  647  ; 
71  L.  J.  K.  B.  80.5  ;  20  Cox  C.  C.  269. 

(w)  2  Hawk.  P.  C.  c.  47,  s.  8;  Rpx  v.  Sxilhuni  (1699),  12  Mod. 
262  :  2  Salk.  593  ;  Vin.  Abr.  "  Riot,"'  E. 
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were  guilty  besides  these  two  ;  here  is  no  finding  as  to 

the  two  dead  persons. 

Lord  Mansfield  :  "  Six  were  indicted,  two  of  them  are 
acquitted,  two  are  dead  untried.  The  jury  have  found  the 
other  two  guilty  of  a  riot  ;  consequently,  it  must  have  been 
with  one  or  both  of  those  who  have  not  been  tried,  as  it  would 
not  otherwise  have  been  a  riot"  (R.  v.  Scott  and  Hams  (1761), 
3  Burr.  1262). 

The  indictment,  therefore,  should  in  all  cases  contain 
the  words  "with  others,"  which  will  suffice,  if  evidence 
be  given  showing  that  three  or  more  were  actually 
engaged  in  the  riot.  See  R.  v.  Nicliolls  (1742),  13  East, 
412  n.  It  is  interesting  to  note  that  in  1  Hawk.  P.  C, 
c.  65,  ss.  2,  5,  and  7,  the  expression  "  more  than  three 
persons "  occurs  ;  as  to  which  it  is  said  in  Burn's 
Justice,  tit.  "  Riot,"  that  it  is  "  an  instance  that  in 
a  variety  of  matter  it  is  impossible  for  the  mind  of  man 
to  be  always  equally  attentive." 

Joint  Purpose. 
As  to  the  proof  of  the  joint  purpose  which  is  implied 
in  the  definition  quoted  from  Hawkins  (.t-)  in  the  words, 
"  with  an  intent  mutually  to  assist  one  another  against 
any  who  shall  oppose  them,"  it  is  only  necessary  to  give 
general  evidence,  and  that  will  be  more  usually  proved 
by  what  is  subsequently  done,  or  by  the  natural  infer- 
ence from  the  proceedings  as  deposed  to  in  evidence, 
showing  a  display  of  force  and  general  conduct  calcu- 
lated to  overawe  resistance.  In  the  great  majority  of 
cases,  however,  no  question  will  exist  or  arise  as  to  the 
purposes  of  those  charged  with  rioting.  The  conduct  of 
the  parties  charged  is  seldom  open  to  two  constructions, 
for  large  bodies  do  not  long  allow  their  intentions  to  be 
a  matter  of  inference  or  conjecture. 

(.r)  Anti\  p.  28. 
D  2 
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The  proof  of  a  joint  purpose  is  more  important  where 
the  meeting  is  in  its  origin  hiwful.  Thus,  if  at  a  fair  or 
market  or  phice  of  amusement  a  sudden  quarrel  occurs, 
and  a  public  disturbance,  to  tlie  terror  of  his  Majesty's 
subjects,  this  would  be  an  alfray  (y),  and  not  a  riot, 
because  there  would  be  no  joint  purpose.  So  if  a  jury 
fall  out  and  fight,  this  is  no  riot,  because  they  were 
lawfully  assembled  (z).  But  if  after  the  quarrel  parties 
are  formed,  and  a  joint  purpose  of  mutual  assistance 
entertained  and  put  into  execution,  then  the  offence  of 
riot  will  arise,  or  if  in  pursuance  of  any  new  purpose 
a  meeting  lawfully  assembled  should  proceed  to  execute 
that  purpose  with  violence,  the  offence  would  be  no  less 
a  riot  because  they  were  met  at  first  for  another  purpose. 
They  are  assembled  together  for  the  joint  purpose  from 
the  moment  that  that  purpose  is  entertained.  But  if 
three  or  more  lawfully  assembled  quarrel  and  attack 
one  of  their  own  party,  it  is  no  riot ;  but  if  they  jointly 
attack  a  stranger  the  very  moment  the  quarrel  begins 
there  would  be  an  unlawful  assembly,  and  their  con- 
currence would  be  evidence  of  an  evil  intention  in  them 
that  concur,  so  that  it  is  riot  in  them  that  act  and  no 
more  (a). 

Actual  Execution  with  Violence  to  the  Terror 
OP  THE  People. 

A  conspiracy  may  exist,  whether  it  be  to  effect  an 
illegal   object,   or    a   lawful    object    by  illegal    means, 

(w)   Dalton,  c.  137. 

(c)  See  definitions  Criminal  Law  Commissioners,  7th  Rep.,  Art.  21, 
p.  175;  1  Russ.  Cr.  &  M.,  6th  ed..  556;  R.  v.  O'MiU  (1871), 
6  Ir.  C.  L.  R.  1. 

00  R-  V.  Ellis  (1708),  2  Salk.  5D5  ;  19  Vin.  Abr.  "  Riot,"  A.  15  ; 
Burn's  Justice,  "Riot,"  1, 
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without  any  act  being  done  by  the  conspirators.  See 
O'ConnelVs  Case  (1844),  5  St.  Tr.  (n.s.)  1  ;  11  Ch  &  F. 
233  ;  9  Coke,  55  B.  ;  and  R.  v.  Best  (1705),  2  Ld. 
Raym.  1167.  So  an  unlawful  assembly  is  where  three 
or  more  persons  meet  together  under  such  circum- 
stances of  terror  and  alarm  as,  according  to  the  opinion 
of  firm  and  rational  men,  will  produce  danger  to  the 
peace  and  tranquility  of  the  neighbourhood  without  any 
aggressive  acts.  See  R.  v.  Vincent  (1839),  3  St.  Tr. 
(N.s.)  1037  ;  9  C.  &  P.  91,  109  ;  and  R.  v.  Neale  (1839), 
3  St.  Tr.  (n.s.)  1812  ;  9  C.  &  P.  435.  But  to  con- 
stitute the  offence  of  riot  the  parties  must  be  in  the 
actual  execution  of  the  purpose,  and  in  such  a  manner 
as  to  cause  terror  to  the  people.  An  unlawful  assembly 
has  been  distinguished  from  a  riot  in  that  it  is  a  meeting 
for  a  purpose  the  actual  execution  of  which  would  be 
a  riot,  but  at  which  meeting  nothing  is  done  (R.  v.  Birt 
(1831),  5  C.  &  P.  154,  2->er  Patteson,  J).  In  such  an 
unlawful  assembly  acts  of  violence,  in  pursuance  of  the 
common  object  by  any  of  the  party  then  assembled 
would,  no  doubt,  constitute  a  riot.  So  persons  assault- 
ing constables  when  engaged  in  dispersing  an  unlawful 
assembly  are  guilty  of  riot  (Jj).  But  both  as  to  the 
degree  of  terror  necessary,  and  as  to  what  is  the  violent 
execution  of  the  purpose,  much  latitude  seems  to  have 
been  left  to  the  discretion  of  the  jury  in  each  particular 
case. 

It  is  on  occasions  like  these  that  the  tribunal  of  the  jury 
is  of  such  essential  assistance  to  the  due  administration 


(b)  R.  V,  WilUnmH  and  Vernon  (1848),  6  St.  Tr.  (N.s.)  775.  Cf. 
Wilde,  C.J.,  in  //.  v.  Enu;d  Jones  (1848),  6  St.  Tr.  (n.s.),  at  p.  811, 
as  to  speeches  at  a  meeting  advising  resistance  to  the  police,  and  R.  v. 
Robert. s-  (1849),  4  Co.\  C.  C.  145,  as  to  persons  assembled  together  to 
resist  the  execution  of  a  lawful  search  warrant. 
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of  justice.  As  men  of  sense  and  experience  of  the 
affairs  of  life,  and  accustomed  to  tlie  exercise  of  the 
rights  and  duties  of  citizens,  they  alone  can  \vei<;h  all 
the  circumstances  with  a  due  regard  to  the  invaluable 
right  of  free  expression  of  public  opinion  on  the  one 
hand,  and  on  the  other  to  the  preservation  of  freedom 
of  action  to  every  member  of  the  community.  Some 
remarks  and  deductions  may,  however,  be  made  upon 
these  two  points.  It  may,  in  the  first  place,  be  safely 
laid  dow^n  that  much  stronger  evidence  of  the  means  to 
inspire  terror,  and  of  the  actual  execution  of  the  purpose, 
will  be  required  when  the  meeting  and  purpose  are  in 
themselves  lawful  (Dalton,  c.  137),  than  when  they  are 
unlawful,  and  directly  causing  a  breach  of  the  peace. 

Very  slight  evidence  indeed  seems  to  be  necessary  in 
such  cases,  as,  for  instance,  where  parties  meet  with  the 
intention  of  aiding,  encouraging,  and  abetting  a  prize 
fight,  which  is  clearly  illegal  and  a  breach  of  the  peace 
by  all  concerned  in  it,  and  if,  whilst  they  are  so  intend- 
ing, the  fight  takes  place,  they  may  be  indicted  for 
a  riot  {R.  v.  Perkins  (1831),  4  0.  &  P.  537)  ;  a  some- 
what curious  case,  as  the  jury  acquitted  the  defendants 
of  the  assault,  and  convicted  them  of  the  riot,  although 
the  fight  had  actually  taken  place. 

They  may  also  be  indicted  for  an  assault,  for  when 
a  prize  or  other  fight  takes  place,  and  a  number  of 
persons  are  assembled  to  witness  it,  if  they  have  gone 
thither  for  the  purpose  of  seeing  the  combatants  strike 
each  other,  and  were  present  when  they  did  so,  they  are 
all  in  point  of  law  guilty  of  an  assault,  and  there  is  no 
distinction  between  those  that  concur  and  those  that 
actually  fight  (R.  v.  BilUngliam  (1825),  2  C.  &  P.  234  ; 
R.  v.  Harfjrave  (1831),  5  C.  &  P.  170).     For,  in  these 


Execution  of  Purpose.  S9 

cases,  the  intention  of  the  parties  is  not  innocent  in 
itself,  each  being  careless  of  what  hurt  may  be  given, 
provided  the  promised  reward  or  applause  be  gained  ; 
and  meetings  of  this  kind  have  also  a  strong  tendency 
in  their  nature  to  a  breach  of  the  peace  (Fost.  Cr.  Cases 
and  Discourses,  260,  1  East,  P.  C,  c.  5,  s.  42,  p.  270  ; 
R.  V.  Murphy  (1833),  6  C.  &  P.  103  ;  R.  v.  Yoicng 
(1838),  8  C.  &  P.  644).  In  the  case  of  R.  v.  Conetj  and 
Others  (1882),  8  Q.  B.  D.  534  ;  46  J.  P.  404  ;  51  L.  J. 
M.  C.  66  ;  15  Cox  C.  C.  46  ;  46  L.  T.  (n.s.)  307  ; 
30  W.  R.  678,  it  was  held  by  the  whole  court  of  eleven 
judges  that  the  combatants  at  a  prize  fight  and  all 
persons  aiding  and  abetting  therein  were  guilty  of 
a  common  assault,  but  it  was  further  held  (Lord 
Coleridge,  C.J.,  Pollock,  B.,  and  Mathew,  J.,  dis- 
senting) that  the  mere  voluntary  presence  of  persons 
at  a  prize  fight  does  not  necessarily  make  them  guilty 
as  aiding  and  abetting.  Lopes,  J.,  in  his  judgment, 
says  : 

''  I  cannot  hold,  as  a  proposition  of  law,  that  the  mere 
looking  on  is  ipso  facto  a  participation  in  or  encouragement  of 
a  prize  fight.  I  think  there  must  be  more  than  that  to  justify 
a  conviction  for  an  assault.  If,  for  instance,  it  was  proved 
that  a  person  went  to  a  prize  fight  knowing  it  was  to  take  place, 
and  remained  there  for  some  time  looking  on,  I  think  that 
would  be  evidence  from  which  a  jury  might  infer  that  such 
person  encouraged,  and  intended  to  encourage,  the  fight  by  his 
presence"  (c). 

The  case  previously  mcmtioned  (R.  v.  Perkins)  would 
almost  seem  to  show  that  where  there  is  a  deliberate 
breach  of  the  peace  by  a  number  of  persons  assembled 
in  a  tumultuous  manner,  the  proof  of  "  in  terrorem 
populi  "  is  an  inference  in  law.     Indeed,  it  can  hardly 

.    .  (c)   See  also  2^ost. 
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be  (loul)(:eJ  that  a  largo  assembly  of  persons  brought 
together  for  the  })urpose  of  executing  a  common  and 
unlawful  purpose,  such  as  taking  part  in  or  encouraging 
a  prize  fight  by  their  presence,  is  an  assembly  calculated 
to  produce  terror  and  alarm  among  the  King's  subjects 
within  the  meaning  of  the  above-cited  definition  of  riot 
framed  by  the  Criminal  Law  Commissioners.  There  is, 
how^ever,  a  case  of  M.  v.  Hvnt  and  Others  (1845),  1  Cox 
C.  C.  177,  which  would  appear  to  be  inconsistent  with 
R.  V.  Perkins.  There  the  principals  and  seconds  in 
a  prize  fight  were  indicted  in  one  count  for  a  riot,  and 
in  another  for  an  affray.  The  evidence  was  that  the 
tw^o  first  prisoners  had  fought  together  amongst  a  great 
crowd  of  persons,  and  that  the  others  were  present 
aiding  and  abetting  ;  that  the  place  where  they  fought 
was  at  a  considerable  distance  from  the  highway,  and 
when  the  officers  made  their  appearance  the  fight  was 
at  an  end.  The  prisoners,  on  being  required  to  do  so, 
quietly  yielded.     Alderson,  B.,  said  : 

"  It  seems  to  me  that  there  is  no  case  against  these  men. 
As  to  the  affray,  it  must  occur  in  some  public  place,  and  this  is 
to  all  intents  and  purposes  a  private  one.  As  to  the  riot,  there 
must  be  some  sort  of  resistance  made  to  lawful  authority  to 
constitute  it — some  attempt  to  oppose  the  constables  who  are 
there  to  preserve  the  peace.  The  case  is  nothing  more  than 
this  :  two  persons  choose  to  fight,  and  others  look  on,  and  the 
moment  the  officers  present  themselves  all  parties  quietly 
depart.  The  defendants  may  be  indicted  for  assault,  but 
nothing  more  "  (f/). 

In  the  above-mentioned  case  of  R.  v.  Coney  and 
Others,  the  defendants  were  indicted  for  riot,  rout,  and 
assault,  hut  all  the  counts  except  the  seventh  and  eighth 
were  abandoned  by  the  prosecution,  the  former  of  those 

(<?)  See  R.  V.  Broioi  (1841),  Car.  &  M.  314  ;  and  B.  v.  Orton  and 
Others  (1878),  14  Cox  C.  C.  220. 
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two  counts  charging  all  the  defendants  except  B.  (one 
of  the  actual  combatants)  with  assaulting  him,  and  the 
latter  charging  all  the  defendants  except  M.  (the  other 
combatant)  with  assaulting  him.  The  fight  there  took 
place  in  a  plantation  on  private  land,  and  a  few  yards 
from  the  highway,  and  it  does  not  appear  from  the 
reports  of  the  case  that  any  evidence  was  adduced 
showing  that  the  meeting  was  "  in  terrorem  populi.^^ 
In  cases  of  the  kind,  therefore,  where  the  defendants 
are  charged  with  the  offence  of  riot,  it  would  be  advis- 
able to  produce  actual  evidence  of  some  terror  caused 
to  the  King's  subjects  by  reason  of  the  assemblage. 

Proof  op  Terror. 

In  R.  V.  Birt  (1831),  5  C.  &  P.  154,  where  a  number 
of  persons  cut  down  the  fence  of  the  enclosures  in  the 
Forest  of  Dean,  all  that  is  stated  in  the  report  of 
the  proof  of  "  in  terrorem  populi "  is  that  the  surveyor- 
general  of  the  forest  and  his  woodmen  did  not  think 
themselves  sufficiently  strong  to  resist.  But  the  most 
remarkable  case  is  R.  v.  Langford  (1842),  1  Car.  &  M. 
602,  which  occurred  under  the  statute  7  &  8  Geo.  4, 
c.  30,  relating  to  the  felonious  demolition  of  houses  (e). 
That  statute  gives  no  definition  of  what  shall  be  a  riot 
within  the  meaning  of  the  enactment,  and  therefore  the 
common  law  definition  of  riot  had  to  be  resorted  to  ; 
and  upon  a  case  reserved  all  the  judges  held  that  it  was 
a  sufficient  terror  and  alarm  if  any  one  of  the  Queen's 
subjects  being  present  was  terrified,  and  upon  that 
decision  the  prisoners  were  sentenced,  although  only 
one  old  man  was  shown  to  have  been  terrified.  It  is 
true  that  in  the  particular  case  the  proceedings  were 

(e)    See  jiost. 
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violent,  but  .still  the  case  establishes  that  more  than 
one  need  not  be  afltected  by  terror  consequent  on  the 
violence. 

"  A  riot  must  be  attended  with  circumstances  of  terror  to  the 
people.  No  one  appears  here  to  have  been  alarmed  but  the  old 
man,  but  if  you  find  that  such  force  was  used  by  the  prisoners 
as  to  terrify  the  old  man,  I  think  that  in  point  of  law  there 
was  a  riot,  and  the  question  for  you  to  consider  upon  that  part 
of  the  case  is,  whether  this  assembly  was  attended  with  circum- 
stances of  alarm  and  terror  to  cuty  of  her  Majesty's  subjects, 
for  if  it  was,  I  think  that  it  amounts  to  a  riot "  (/). 

It  is  not  necessary  that  personal  violence  should 
have  been  committed.  See  per  Mansfield,  C.J.,  in 
Cliford  V.  Brandon  (1809),  2  Camp.  369,  j^ost,  p.  56. 

The  averment,  however,  as  to  terror  is  essential  to 
the  validity  of  the  indictment. 

Thus,  in  a  similar  case  of  cutting  down  enclosures 
the  indictment  omitted  the  allegation  "/;;,  terroreni 
jjopuli "  ;  and  Patteson,  J.,  held  that  the  defendants 
might  be  convicted  of  an  unlawful  assembly,  though 
not  of  riot,  by  reason  of  such  omission  (i2.  v.  Cox 
(1831),  4  C.  &  P.  538  ;  1  Hawk.  P.  C.  c.  65,  s.  5. 
See  also  the  case  of  B.  v.  Hughes  (1830),  4  C.  &  P. 
373). 

Present  or  Apprehended  Terror. 

In  the  previously  quoted  case  of  B.  v.  Deiohurst 
(1820),  1  St.  Tr.  (n.s.)  530,  a  doubt  was  expressed  by 
Bayley,  J.,  at  p.  598,  as  to  whether  the  terror  must 
be  a  terror  caused  by  the  assembly  before  it  has 
dispersed,    or    whether    fear    of    a    future    rising    in 

(/)  Per  Patteson,  J.,  It.  v.  Liuujford,  uhi  >suj)ra. 
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consequence    of    the    pavticular    assembly    would    be 
sufficient  : 

"  Upon  the  subject  of  terror,  there  may  be  cases  in  which, 
from  the  general  appearance  of  the  meeting,  there  could  be  no 
fear  of  immediate  mischief  produced  before  that  assembly 
should  disperse  ;  and  I  am  rather  disposed  to  think  that  the 
probability  or  likelihood  of  immediate  terror  before  the  meeting 
should  disperse  is  necessary  in  order  to  fix  the  charge  upon  that 
second  count  to  which  I  have  drawn  your  attention  (g).  If 
you  should  negative  the  terror  and  alarm  of  present  mischief, 
but  should  be  of  opinion  that  the  circumstances  were  calculated 
to  produce  terror  and  alarm  of  future  rising,  I  should  recom- 
mend a  special  verdict,  my  mind  not  being  perfectly  clear  on 
that  subject,  whether  a  dread  at  the  present  of  future  rising  is 
or  is  not  sufficient  to  constitute  that  crime  with  which  the 
defendants  are  now  charged  "  (h). 

Whether  mere  Numbers  proddce  Terror. 

In  two  cases  the  question  has  been  discussed  whether 
mere  numbers  of  those  composing  an  assembly  would, 
without  other  circumstances,  render  such  assembly 
unlawful.  The  cases  referred  to  are  B.  v.  Hunt  (1820), 
1  St.  Tr.  (n.s.)  436,  arising  out  of  what  was  known  as 
"  Peterloo  "  or  the  "  Manchester  Massacre,"  and  B.  v. 
Dewlmrst  (J  820),  1  St.  Tr.  (n.s.)  529,  in  which  the 
circumstances  of  a  meeting  at  Burnley  were  discussed. 
Bayley,  J.,  before  whom  these  cases  were  tried,  in 
effect  laid  it  down  that  mere  numbers  will  not  neces- 
sarily make  an  assembly  unlawful,  unless  there  are 
other  circumstances  calculated  to  produce  feelings  of 
terror  and  alarm,  but  numbers  may  make  an  assembly 
unlawful    if   terror    is    naturally    and    necessarily    the 

(//)  The  charge  here  referred  to  was,  to  use  the  learned  judge's 
description  of  it,  that  of  "  unlawfully  assembling  together  to  the  terror 
of  hi-i  Majesty's  sulijects." 

(A)  The  same  doubt  was  expressed  by  Bayley.  J.,  when  summing 
up  the  case  of  li.  v.  Hunt  (1820),  1  St.  Tr.  (N.s.)  430. 
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result  of  the  gutLering  together  of  such  numbers. 
"  Numbers  might  create  terror  as  much  as  weapons  or 
violence"  {per  IIecordeu  of  London,  R.  v.  Carlile 
(1831),  4  C.  &  P.  421.) 

Tumultuous  Sports  and  Pastimes. 

It  is  from  the  absence  of  any  reasonable  terror  that 
meetings  for  public  games,  as  football,  wrestling,  or 
formerly  even  for  bull-baiting,  would  not  be  within  the 
character  of  riots.  An  indictment  is,  indeed,  to  be 
found  drawn  in  1797,  which  was  drawn  to  suppress  an 
ancient  custom  of  football  playing  at  Kingston-on- 
Thames  upon  Shrove  Tuesday  (?').  Probably,  however, 
this  was  like  the  more  recent  Stamford  bull-baits  and 
the  Derby  football  playing,  often  merely  the  excuse  for 
such  a  tumult  as  could  not  fail  to  be  to  the  terror  of  the 
inhabitants  ;  it  is  further  to  be  observed  that  a  second 
count  was  inserted  in  the  indictment  above  mentioned, 
alleging  a  common  nuisance  in  kicking  about  a  football 
in  certain  highways  to  the  danger  and  annoyance  of  the 
inhabitants. 

As  an  instance  of  a  somewhat  similar  sport  to  that 
in  the  Kingston-on-Thames  case,  Pappin  v.  Maynard 
(1863),  27  J.  P.  745,  may  be  mentioned.  There  there 
was  an  advertisement  that  a  mock  hunt  would  take  place, 
and  at  the  advertised  time  a  crowd  met  in  the  highway 
and  chased  a  person  dressed  like  a  stag  with  noise  and 
tumult,  and  to  the  disturbance  of  horsemen  and  others 
passing  along  the  highway.  This  was  held  to  be  an 
offence  under  section  72  of  the  Highway  Act,  1835 
(5  &  6  Will.  4,  c,  50).     In  Sir  Anthony  Ashley's  Case 

(0    2  Chit.  Crim.  Law,  49i. 
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(1615),  1  Roll.  R.  109,  Coke,  C.J.,  said  that  stage- 
players  might  be  indicted  for  a  riot  and  unlawful 
assembly.  And  Dalton,  in  his  Country  Justice  (k), 
says  that  if  such  players  by  their  shows  occasion  an 
extraordinary  and  unusual  concourse  of  people  to  see 
them  act  their  tricks,  this  is  an  unlawful  assembly  and 
riot,  for  which  they  may  be  indicted  and  fined  (I). 

The  following  passage  from  Pulton,  "  ])e  Pace  Regis 
et  Regni,"  p.  25,  published  in  1609,  is  worth  preserving 
as  an  illustration  of  the  amusements  of  the  people  in  the 
olden  time  : 

"  An  assembly  of  three  persons  or  more,  -which  is  not  to  the 
terror  of  the  people,  nor  to  do  soaie  act  with  force  and  violence 
against  the  peace,  is  not  unlawful.  The  watch  in  London  on 
Midsummer's  night  is  lawful,  and  so  be  such  like  in  other 
cities  and  towns.  Assemblies  be  lawful  that  be  used  upon  May 
day  to  fetch  in  May  boughs  or  flowers,  and  so  be  assemblies  at 
church  ales,  Whitsun  and  Midsummer  ales.  Assemblies  at  the 
fetching  home,  setting  up,  or  dancing  round  a  May-pole,  and 
assemblies  at  the  baiting  of  a  bull  or  bear,  and  at  the  mowing 
or  making  a  doll  or  revelment,  and  assemblies  of  minstrels  and 
their  fellows  at  certain  places  or  times  of  the  year,  allowed  by 
ancient  custom,  are  also  lawful  ;  and  assemblies  to  play  at 
cards,  tables,  bowls,  clash,  bucklers,  wasters,  halfswords,  tennis, 
quoits,  cailes,  or  such  other  games,  be  likewise  by  the  common 
law  tolerable  ;  and  assemblies  to  run  at  quinball,  sandbag,  base, 
feetball,  handball,  and  such  like  disports,  be  likewise  lawful." 

Among  the  illustrations  given  in  the  old  books  of  an 
unlawful  assembly,  executing  a  joint  purpose  without 
causing  terror,  and  therefore  without  being  a  riot  is  a 
meeting  to  perform  mass,  and  afterwards  performing  the 
same,  or  an  assembly  to  carry  off  a  piece  of  timber 
imder  a  claim  of  right,  and  carrying  it  off,  but  without 
threatening  words  or  other  circumstances  of  terror  (m). 

(fe)   Just.  136.  (J.)  See  also  Vin.  Abr.  tit.  "Riots,"  A.  8. 

(?«)  1  Hawk,  c.  65,  s.  5;  Lamb.  178;  Dalt.  c.  187;  IL  v.  Birt 
(1831),  5  C.  &  P.  154. 
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IIow  FAR  Execution  of  thk  Joint  Purpose  is  Essential. 

It  will  have  been  observed  that  in  the  definitions,  as 
cited  from  the  text  writers,  the  words  "  afterwards 
actually  executing  the  same "  are  used,  and  the 
Criminal  Law  Commissioners  in  the  definition  of  riot 
framed  by  them,  say  "  wholly  or  in  part  execute  such 
purpose,"  while  the  editor  of  the  first  and  second 
editions  of  the  present  work  adopted  the  phrase 
"  engaged  in  actual  execution "  as  appearing  to  be 
somewhat  more  correct.  The  imperfection  of  language 
renders  it  impossible  to  mark  jirecisely  the  transition 
from  intention  to  action,  and  the  different  degrees  of 
completeness  in  executing  a  purpose,  so  as  to  lay  down 
beforehand  what  amount  of  aggressive  conduct  will 
constitute  such  an  actual  execution  of  the  design  as  to 
render  the  parties  liable  for  a  riot. 

In  the  majority  of  instances,  as  has  been  before 
observed,  the  conduct  of  large  bodies  of  men  will  not 
be  open  to  two  constructions,  and  no  doubt  will  be 
entertained  as  to  the  violence  of  their  proceedings.  It 
is,  however,  necessary  to  dwell  at  some  little  length 
upon  this  point,  as  there  is  some  ambiguity  in  the 
authorities  ;  and,  to  speak  generally,  upon  the  existence 
of  a  riot  will  depend  the  justification  of  interference  by 
a  private  person,  and  the  legality  of  reading  the 
proclamation  under  the  Iliot  Act,  and  the  consequent 
application  of  its  stringent  provisions.  Moreover,  not- 
withstanding the  undoubted  violence  in  tact,  proof  to 
the  full  extent  may  be  accidentally  deficient. 

In  the  case  of  li.  v.  Sole^  (/*),  Lord  Holt  is  reported 
to  have  said  :   "  Though  no  act  is  done,  if  a   number  ot 

00  E.  V.  SoleT/  (1707),  11  Mod.  116.  See  1  Russ.  Cr.  &  U., 
6th  ed.,  553  n. 
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men  assemble  in  arms,  in  terrorem  popifli,  it  is  a  riot  "  ; 
and  as  an  example,  is  put  :  "  If  three  men  come  out 
of  an  alehouse,  and  go  armed,  it  is  a  riot."  This  dictum 
of  Lord  Holt  in  the  case  referred  to  was  prefaced  by 
the  remark  :  "  I  take  it,  it  is  not  necessary  to  say  that 
they  assembled  for  that  purpose,  but  there  must  be  an 
unlawful  assembly  ;  and  as  to  what  act  will  make  a 
riot,  or  trespass,  such  an  act  as  will  make  a  trespass 
will  make  a  riot."  The  passage  above  cited  then 
follows. 

There  appears  to  be  no  doubt  that  the  dictum  of 
Lord  Holt  is  incorrect  if  it  is  to  be  taken  to  mean 
that  the  mere  asseinblino-  or  beino-  too-ether  in  the 
manner  specified  would  constitute  a  riot.  But,  on  the 
other  hand,  it  must  not  be  inferred,  from  the  expres- 
sions used  by  the  text-writers,  that  in  every  case 
persons  or  property  must  suffer  actual  violence,  in  the 
ordinary  sense  of  the  words,  that  is,  that  injury  must  in 
fact  be  inflicted  on  persons  or  things  before  a  riot  can 
be  said  to  exist. 

It  is  submitted  that  neither  the  authorities  nor  the 
reason  of  the  thing  demand  this  strict  construction,  but 
that  it  suffices  if  the  conduct  of  the  parties  is  so 
tumultuous,  and  has  such  a  direct  and  inevitable 
tendency  to  violence,  and  excites  such  terror  and 
alarm  as  to  deprive  those  opposed  to  its  influence  of  the 
freedom  of  action. 

Legality  of  Purpose. 

Although  some  of  the  earlier  authorities  (see  E.  v. 
Soletj  (1707),  11  Mod.  116  ;  2  Salk.  594)  seem  to 
imply  that  the  purpose  must  be  illegal,  yet  the  better 
opinion  is  that  the  legality  of  the  purpose  is  wholly 
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iiniuaterial,  provided  the  other  ingredients  of  the  offence 
exist.  There  is  little  doubt  that  it  would  be  so  held  at 
the  present  day  ;  for  the  obvious  policy  of  the  law  is  to 
prevent  any  interruption  to  the  pursuits  of  the  com- 
munity at  large  by  violence  and  tumult  under  what- 
ever pretence,  and  to  restrain  individuals  from  taking 
the  law  into  their  own  hands  to  redress  their  private 
grievances  to  the  great  risk  of  dangerous  consequences. 
See  Hawk.  P.  C.  Vol.  11.,  Bk.  I,  c.  65,  s.  7  ;  12  Mod. 
648  ;  R.  v.  Vincent  (1839),  3  St.  Tr.  (n.s.)  1037  ; 
9  C.  &  P.  91  ;  R.  v.  Neale  (1839),  3  St.  Tr.  (n.s.) 
1312  ;  9  C.  &  P.  431  (o). 

Thus,  for  a  number  of  persons  to  abate  a  common 
nuisance,  e.g.,  to  destroy  an  unlawful  enclosure,  is 
legal,  but  it  must  be  done  in  a  peaceable  manner,  so 
that  there  is  no  breach  of  the  peace  (Dalt.  137).  On 
this  principle  it  was  decided  in  Perry  v.  Fitzlioxoe 
(1846),  15  L.  J.  Q.  B.  239,  that  a  man  had  no  right 
to  attempt  to  remove  a  house  which  is  an  encroachment 
upon  a  common  while  there  are  persons  actually 
therein,  on  account  of  the  manifest  danger  to  the  public 
peace. 

Enforcing  Title  to  Land  or  Goods  by  Force  Riotous. 

A  decision  of  the  Court  of  Star  Chamber  cited  in 
Vin.  Abr.  ("  Riot "  A.  9)  may  be  here  mentioned. 
In  that  case  a  charge  was  made  of  riot  for  cutting  of 
corn,  and  it  was  agreed  by  the  whole  court  that  if  a 
man  has  title  to  corn,   although  he  comes  with  great 


((*)  See  also  the  charge  of  TiNDAL,  C.J.,  to  the  grand  jury  at  the 
special  commission  at  Stafford,  ^^oif,  and  also  R.  v.  Clarlmon  and 
Others,  ante. 
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number  to  cut  it  with  sickles,  it  is  no  riot  ;  but  if  he 
has  not  any  title,  although  that  he  does  not  come  with 
other  weapons  than  with  sickles  and  cuts  down  the 
corn,  it  is  a  riot.  A  decision  of  the  court  of  Star 
Chamber  is  not,  indeed,  to  he  taken  as  a  declaration  of 
the  law  (p)  ;  but  there  are  other  authorities  of  a 
similar  purport,  and  before  quoting  them  it  may  be 
well  to  point  out  certain  passages  from  Hawkins  which 
appear  to  be  inconsistent  with  the  last  -  mentioned 
decision.  After  statin o;  that  meetings  for  the  exercise 
of  sports  and  diversions  are  not  riotous,  as  not  being 
in  terrorem  pojndi,  it  is  laid  down  (ly)  : 

"  Section  5. — From  the  same  ground,  also,  it  seems  to  follow 
that  it  is  possible  for  more  than  three  persons  to  assemble  together 
with  an  intention  to  execute  a  wrongful  act,  and  also  actually 
to  perform  their  intended  enterprise,  without  being  rioters  ;  as 
if  a  competent  number  of  persons  assemble  together  in  order  to 
carry  off  a  piece  of  timber  to  which  one  of  them  hath  a 
pretended  right,  and  afterwards  do  carry  it  away  without  any 
threatening  words  or  other  circumstances  of  terror." 

Again,  in  s.  7,  it  is  stated  that  it  is  in  no  way 
material  whether  the  act  intended  to  be  done  by  such 
an  assembly  be  of  itself  lawful  or  unlawful,  from  whence 
it  follows  that  : 

"  If  more  than  three  persons  assist  a  man  to  make  forcible 
entry  into  lands  to  which  one  of  them  has  a  good  right  of 
entry  ;  or  if  the  like  number  in  a  violent  and  tumultuous 
manner  join  together  in  removing  a  nuisance,  which  may 
lawfully  be  done  in  a  peaceful  manner,  they  are  as  properly 
rioters  as  if  the  act  intended  to  be  done  by  them  were  never  so 
unlawful  ;  for  the  law  will  not  suffer  persons  to  seek  redress  of 
their  private  grievances  by  such  dangerous  disturbances  of  the 


(yy)  As  to  the  powers  and  constitution  of  the  Court  of  Star  Chamlier, 
see  Taswell  Langmeairs  English  Constitutional  History,  0th  ed.,  147. 
((/)  Hawk.  P.  C,  Vol.  J  I.,  Bk.  I.,  c.  65,  s.  5,  7th  ed. 
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public  peace.  However,  the  justice  of  the  quarrel  in  which 
such  an  assembly  doth  engage  is  certainly  a  great  mitigation  of 
the  offence." 

To  the  same  effect  is  Daltoii,  c.  137,  and  p^r  Curiam 
(/')  : — "  If  one  goes  to  assert  his  right  by  force  anti 
violence,  he  may  be  guilty  of  a  riot." 

Validity  of  Title  Immaterial. 

The  distinction  here  intended  to  be  drawn  by  the 

Star  Chamber  between  the  case  of  a  man  possessing  a 

right  to  the  corn  and  a  man  having  no  title  thereto,  is 

apparently  against  the  weight  of  authority  upon  the 

subject,  and  it  is  submitted  that  the  existence  or  not  in 

such  a  case  of  a  title  is  immaterial,  and  however  good 

the  claim  to  the  corn  may  have  been,  the  fact  that  it 

was  taken  possession  of  by  the  claimant,  accompanied 

by  numbers  with  a  show  of  force  to  the  danger  of  the 

])ublic   peace,   would    suffice    to    show  that    the  whole 

proceeding  was    a    riot  ;    indeed,  the    statement   of   a 

similar  case  by  Dalton  in  his  Country  Justice,  c.  137, 

shows  clearly  the  true  ground  upon  which  the  existence 

or  not  (to  again  use  the  illustration  of  the  Star  Chamber 

case)  of  the  title  to  the  corn  claimed  is  immaterial.    He 

says  : 

"If  a  man  assemble  a  meet  company  to  carry  away  a  piece 
of  timber  or  other  thing,  whereto  he  pretends  a  right,  that 
cannot  be  carried  without  a  great  number,  if  the  number  be 
not  more  than  are  needful  for  such  purpose,  although  another 
man  hath  better  right  to  the  thing  so  carried  away,  and  that 
this  act  be  wrong  and  unlawful,  yet  it  is  of  itself  no  riot,  excejyt 
there  be  withal  threatening  words  used,  or  other  disturbance  of 
the  peace." 

HOLROYD,  J.,  in  B.  V.  Brodrihh  (1816),  G  C.  &  P. 
575,  doubted  whether  going  out  in  a  body  armed  at 
night,  with  faces   disguised,  was   not  indictable  as   a 

(?•)   Anonymous  case  1048  (1701),  12  Mod.  648, 
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riot.  That  was  a  case,  under  the  Unlawful  Oaths  Act, 
1797  (37  Geo.  3,  c.  123),  against  sixteen  persons  who, 
with  blackened  faces  and  armed  with  guns,  were 
intending  to  go  out  for  the  purpose  of  night  poaching. 
It  was  held  that  this  assembly  could  not  possibly  be 
other  than  an  unlawful  assembly,  and  therefore  an  oath 
taken  to  keep  the  fact  of  the  meeting  secret  was  in 
itself  illegal.  It  might  well  be  that  if  such  an  assembly 
of  persons  were  to  proceed  to  execute  the  unlawful 
purpose  for  which  they  had  met,  the  offence  of  riot 
would  be  then  complete. 

Hawkins  (1  Hawk.  c.  65,  s.  4)  says  that  riding 
armed  (s),  with  unusual  weapons,  on  the  highway,  or 
otherwise  assembling;  together  in  such  a  manner  as  is 
apt  to  raise  a  terror  in  the  people  without  any  offer  of 
violence  to  any  one  in  respect  of  his  person  or  possessions 
does  not  properly  constitute  a  riot,  but  only  an  unlawful 
assembly.  But,  as  is  well  known,  violence  in  law  is 
something  less  than  violence  in  common  parlance. 
Every  assault  is  a  breach  of  the  peace,  and  an  assault 
may  be  committed  without  any  actual  blow  being 
inflicted  ;  as,  for  instance,  by  pointing  a  loaded  gun  at 
a  person,  or  aiming  a  blow  at  a  person  when  within 
striking  distance,  or  by  doing  any  other  act  with  an 
intention  to  use  violence.  There  might  be  an  attempt 
by  numbers  to  enforce  a  person  by  threats  and  menaces 
not  followed  up  by  any  actual  injury,  only  because  the 
party  threatened  yielded  ;  and  this,  it  is  submitted,  would 
be  something  more  than  an  unlawful  assembly,  or  even 
a  rout,  and  a  jury  might  be  justified  in  finding  it  to  be 
a  riot  (i). 

(*)    See  the  statutes  quoted  above  upon  this  subject,  ante,  p.  26. 
(0    See  Clijf'ord  v.  Ur/i/n/o/i,  jni.sf,  and  Lord  Maxsfield's  remarks 
therein.     See  the  charge  of  Timdal,  C.J.,  ^w.y^,  p.  53. 

E  2 
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Kemoving  Wrongful  Obstruction  to  River. 

Dalton  (c.  137),  continuing  his  discussion  of  the 
question  ^hetlier  or  not  a  I'iot  is  committed  by  a 
person  who,  with  others,  enforces  some  chiim  of  right 
to  property,  but  without  threatening  words  or  conduct, 
says  : 

"  Thus  every  pi-ivate  man  to  -whose  house  or  Land  any 
nuisance  shall  be  erected,  made,  or  done,  may  in  peaceable 
manner  assemble  a  meet  company  with  necessary  tools,  and 
may  remove  such  nuisance,  and  that  before  any  prejudice 
received  thereby  ;  and  for  that  purpose,  if  need,  he  may  also 
enter  into  another  man's  ground.  A  man  erected  a  wear  across 
a  common  river,  where  people  had  a  common  passage  Avith  their 
boats,  and  divers  did  assemble  with  spades,  crows  of  iron,  and 
other  things  necessary  to  remove  the  said  wear,  and  made  a 
trench  in  his  land  who  erected  the  wear,  to  turn  the  water,  so 
as  they  might  take  up  the  wear,  and  they  thus  did  remove  the 
said  nuisance  ;  this  was  holden  neither  any  forcible  entry,  nor 
yet  any  riot.  But  in  the  cases  aforesaid,  if,  in  removing  any 
such  nuisance,  the  persons  so  assembled  shall  use  any  threatening 
words  (as  to  say  they  will  do  it  though  they  die  for  it,  or  such 
like  words),  or  shall  use  any  other  behaviour  in  apparent 
disturbance  of  the  peace,  then  it  seemeth  to  be  a  riot  ;  and 
therefore,  when  there  is  cause  to  remove  any  such  nuisance,  or 
to  do  any  like  act,  it  is  the  safest  not  to  assemble  any  multitude 
of  people,  but  only  to  send  one  or  two  persons,  or  if  a  greater 
number,  then  no  more  than  are  needful,  and  only  with  meet 
tools,  to  remove,  pull,  or  cast  down  the  same,  and  that  such 
persons  tend  their  business  only  without  disturbance  of  the 
peace  or  threatening  speeches." 

Combinations  of  AVorkmen — Strikes. 

The  language  of  Tindal,  G.J.,  in  his  charge  to  the 
grand  jury  on  the  Special  Commission  at  Stafford  in 
1842  (i<),  seems  to  support  this  view.  After  describing 
some  of  the  disturbances  which  had  given  rise  to  the 

(?0   C.  &  M.  661.     See  also  Part  VI.,  j^^'^t. 


Enfokcing  Rights  Riotously.  53 

holding  of  the  Special  Commission  over  which  he  was 
then  presiding,  he  continued  : 

"  If  the  workmen  of  the  several  collieries  and  manufactories, 
who  complained  that  the  wages  which  they  received  were 
inadequate  to  the  value  of  their  services,  had  assembled  them- 
selves together  peaceably  for  the  purpose  of  consulting  upon 
and  determining  the  rate  of  wages  or  prices  which  the  persons 
present  at  the  meeting  should  require  for  their  work,  and  had 
entered  into  an  agreement  amongst  themselves  for  the  purpose 
of  fixing  such  rate,  they  would  have  done  no  more  than  the  law 
allowed.  But,  unfortunately  for  themselves  and  for  others, 
those  who  were  discontented  did  not  rest  here.  Not  satisfied 
with  the  exercise  of  their  own  right  to  withhold  their  own 
labour  if  they  were  discontented  with  the  price  they  received 
for  it,  they  assumed  the  power  of  interfering  with  that  right 
of  exercising  their  discretion  upon  the  same  point  which  others 
possessed.  Large  bodies  of  dissatisfied  workmen  interfered  by 
personal  violence,  and  by  threats  and  intimidation,  to  compel 
others  who  were  perfectly  willing  to  continue  to  labour  in  their 
callings  at  the  rate  of  wages  then  paid,  to  desist  from  their 
work,  to  leave  the  mine  or  manufactory,  and  against  their  own 
will  to  add  themselves  to  the  numbers  of  the  discontented 
party,  than  which  a  more  glaring  act  of  tyranny  and  despotism 
by  one  set  of  men  over  their  fellows  cannot  be  conceived.  It 
is  unnecessary  to  say  that  a  course  of  proceeding  so  utterly 
unreasonable  in  itself,  so  injurious  to  society,  so  detrimental  to 
the  interests  of  trade,  and  so  oppressive  against  the  rights  of 
the  poor  man,  must  be  a  gross  and  flagrant  violation  of  the  law, 
and  must  be  put  down,  when  the  guilt  is  established,  by  a 
proper  measure  of  punishment  (,*■).  .  .  .  But  even  without 
any  evidence  that  combination  is  the  object  or  purpose  of  the 
meeting,  if  a  large  body  of  persons  assemble  themselves 
together  for  the  purpose  of  obtaining  any  particular  end,  and 
conduct  themselves  in  a  turbulent  manner,  either  accompanied 
by  acts  of  violence,  nr  vAth  threats  and  intimidation  calculated  to 
excite  the  terror  and  alarm  of  the  Queen's  subjects,  this  is  in  itself 
a  riot,  whether  the  end  and  object  proposed  be  a  just  and 
legitimate  one  or  not.  If,  therefore,  bills  be  preferred  before 
you  charging  individuals  with  riot,  for  the  purpose  of  raising 
the  rate  of  wages,  and  the  evidence  should  show  the  conduct  of 
the  parties  to  have  been  of  the  description  just  adverted  to, 
the  offence  of  riot  is  complete  in  point  of  law." 

(.r)  The  hmguage  of  the  Recorder  of  London  in  B.  v.  Carlile 
(1831),  4  C.  &  P.  421,  is  very  similar. 
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The  "0.  P."  Riots. 

A  similar  opinion  was  expressed  by  Mansfield,  C. J., 
in  the  case  of  Clifford  v.  Brandon  (1809),  2  Camp. 
309,  the  facts  of  which  afford  a  curious  illustration  of 
the  law  of  riot,  and  are  therefore  given  at  some  length. 
The  case  arose  out  of  the  famous  "  0.  P."  Riots  at 
Co  vent  Garden  Theatre  (;/).  The  action  was  for  false 
imprisonment,  and  the  defendant  pleaded  in  justification 
that  he  gave  the  plaintiff  into  custody  for  a  riot  at  the 
theatre.  It  appeared  in  evidence  that  the  plaintiff,  a 
gentleman  of  considerable  eminence  at  the  bar,  went 
one  evening  into  the  pit  of  Coveut  Garden  Theatre 
during  the  middle  of  the  performance.  On  this,  as  on 
every  night  from  the  first  opening  of  the  house,  great 
noise  and  confusion  prevailed  by  reason  of  the  prices 
of  admission  to  the  pit  having  been  raised  by  the 
management,  and  the  public  excluded  from  a  number 
of  boxes  which  were  let  to  individuals  for  the  season. 
The  performance  ou  the  stage  was  quite  inaudible  ;  the 
spectators  sometimes  stood  on  the  benches,  and  at  others 
sat  with  their  backs  to  the  stage.  While  the  play  was 
proceeding  "  Rule  Britannia  "  was  sung  by  persons  in 
different  parts  of  the  theatre,  horns  were  blown,  bells 
were  rung  and  rattles  sprung  ;  placards  were  exhibited 
exhorting  the  audience  to  resist  the  oppression  of  the 
managers,  and  a  number  of  men  wore  in  their  hats  the 
letters  "  0.  P."  or  "  N.  P.  B.,"  meaning  "  Old  Prices  " 
and  "No  Private  Boxes."  There  were  sham  fights  in 
the  pit,  but  no  violence  was  offered  to  any  person  either 
on  the  stage  or  in  any  other  part  of  the  house,  and  no 
injury  was  done  to  any  part  of  the  house  or  to  its 
decorations.     When  Mr.  Clifford  appeared  in  the  pit 

(y)  As  to  riots  in  theatres,  see  6  &  7  Vict.  c.  68,  ss.  8,  9,  j^otit. 
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there  was  a  cry  of  "  There  comes  the  honest  counsellor," 
and  a  passage  being  opened  for  him,  he  went  and  seated 
himself  in  the  centre  of  the  pit.  Soon  afterwards  a 
gentleman  asked  him  if  there  was  any  harm  in  wearing 
the  letters  "  0.  P."  He  answered  "  No."  The  gentle- 
man then  asked  him  if  he  had  any  objection  to  wear 
them  himself.  He  said  "  I  have  not."  The  letters 
"  0.  P."  were  then  placed  in  his  hat  which,  thus 
ornamented,  he  put  on.  He  continued,  however,  to 
sit  without  taking  any  part  in  the  disturbance,  and  he 
persuaded  a  person  who  was  near  him  to  desist  from 
blowing  a  trumpet.  Having  conducted  himself  in  this 
quiet  manner  while  in  the  house,  he  was  retiring  from 
it  (whether  the  performance  was  over  or  not  did  not 
appear),  and  when  he  got  about  two  yards  from  the  pit 
door,  where  the  money  is  received,  the  defendant,  who 
was  box-keeper  to  the  theatre,  ordered  him  to  be  taken 
into  custody.  A  constable  accordingly  laid  hold  upon 
him,  and  carried  him  to  the  police  office  at  Bow  Street, 
before  Mr.  Read,  the  presiding  magistrate,  but  nothing 
being  proved  against  him  except  the  wearing  of  the 
letters  "  0.  P."  in  his  hat,  after  being  detained  about 
half-an-hour,  he  was  set  at  liberty.  The  question  was 
whether  these  facts  proved  the  justification,  in  other 
words,  whether  there  was  a  riot  or  not.  In  the  course 
of  his  summing  up,  Mansfield,  C.J.,  said  : 

"  If  any  body  of  men  were  to  go  to  the  theatre  with  the 
settled  intention  of  hissing  an  actor,  or  even  of  damning  a 
piece,  there  can  be  no  doubt  that  such  a  deliberate  and  pre- 
concerted scheme  would  amount  to  a  conspiracy,  and  that  the 
persons  concerned  in  it  might  be  brought  to  punishment  (s). 

(z)  Macklin  olitaincd  a  criminal  information  against  several  persons 
for  such  a  conspiracy,  and  they  were  found  guilty.  In  more  recent 
times  the  editor  of  the  Satirist  brought  an  action  against  the  Duke 
of  Brunswick  for  a  similar  conspiracy.  See  Gregory  v.  Duke  of 
BrutmolcU  (1843),  1  C.  &  K.  21. 
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If  people  endeavour  to  effect  an  object  by  riot  and  disorder 
they  are  guilty  of  a  riot.  It  is  not  necessary  to  constitute  this 
crime  that  i^ersonal  I'iolence  should  have  been  committed,  or  that 
a  house  should  have  been  pulled  in  pieces.  I  am  clearly  of 
opinion  that  the  scenes  which  have  been  described  amount  to 
riot.  How  can  it  be  said  that  there  was  no  terror  ?  Would 
any  of  the  jury  alloAv  their  wives  or  daughters  to  go  to  the 
theatre  during  these  disturbances  ?  Must  not  those  who  enter- 
tain a  different  opinion  upon  the  matters  in  dispute,  and  are 
friendly  to  the  managers,  expect  to  meet  violent  ill  treatment  ? 
The  jury  will  consider,  then,  whether  Mr.  Clifford  was  an 
instigator  of  the  riot,  which  one  of  his  witnesses  has  repre- 
sented as  resembling  a  quarrel  among  a  thousand  drunken 
sailors.  The  law  is,  that  if  any  person  encourages  or  promotes 
or  takes  part  in  riots,  whether  by  words,  signs,  or  gestures,  or 
by  wearing  the  badge  or  ensign  of  the  rioters,  he  is  himself  to 
be  considered  a  rioter,  and  he  is  liable  to  be  arrested  for  a 
breach  of  the  peace.     In  this  case  all  are  principals  "  (a). 

The  jury  in  the  case,  however,  found  for  the  plaintiff, 
but  that  was  because  some  of  them  thought  that  the 
riot  was  over,  and  others  that  the  plaintiff  had  not 
instigated  it.  The  marginal  note  to  the  above  case  put 
the  decision  thus  : 

"  Although  the  audience  in  a  public  theatre  have  the  right 
to  express  the  feelings  excited  at  the  moment  by  the  perform- 
ance, and,  in  this  manner,  to  applaud  or  to  hiss  any  piece  which 
is  represented,  or  any  performer  who  exhibits  himself  on  the 
stage  ;  yet  if  a  number  of  persons,  having  come  to  the  theatre 
with  a  predetermined  purpose  of  interrupting  the  performance, 
for  this  purpose  make  a  great  noise  and  disturbance,  so  as  to 
render  the  actors  entirely  inaudible,  though  without  offering 
23ersonal  violence  to  any  individual  or  doing  any  injury  to  the 
house,  they  are  in  point  of  law  guilty  of  a  riot." 

The  Criminal  Law  Commissioners  (5th  Report,  p.  97), 
referring  to  this  case,  say  : 

"  It  is  not  necessary  that  any  violence  to  person  or  property 
should  have  been  actually  committed  where  there  is  a  manifest 

(a)  As  to  the  liability  of  persons  encouraging  by  their  presence  or 
otherwise  the  proceedings  alleged  to  be  riotous,  see  7>>(».y^,  "  Guilty 
Participation,"  and  also  R.  v.  Coney  and  Others,  ante,  p.  39. 
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tendency  to   force,   as   by  carrying  arms,  or  making   use    of 
menacing  or  turbulent  language  or  gestures." 

The  question  as  to  a  disturbance  in  the  theatre  has 
also  been  discussed  in  the  Irish  courts  upon  an  e.v  ofic'io 
information  filed  by  the  Attorney-General  for  Ireland 
for  a  conspiracy  to  create  a  riot  at  the  theatre,  the  real 
object  of  which  was  a  manifestation  of  public  opinion 
against  the  Lord  Lieutenant  (/^). 

BusHE,  C.J.,  after  stating  the  right  of  the  public  to 
express  mere  disapprobation  by  hissing  and  hooting, 
said  : 

"  This  privilege,  however,  is  confined  within  its  limits.  They 
must  not  break  the  peace,  or  act  in  such  a  manner  as  has  a 
tendency  to  excite  terror  or  disturbance.  Their  censure  or 
approbation,  although  it  may  be  noisy,  must  not  be  riotous. 
No  person  in  a  public  assembly  has  any  right  to  break  or  even 
endanger  the  public  peace." 

The  Design  must  be  of  a  Private  or  Local  Nature. 

This  qualification  may  be  stated  in  other  words,  that 
the  design  in  respect  of  which  the  violence  is  committed 
must  not  amount  to  high  treason.  It  has,  in  truth, 
very  little  practical  effect,  but  its  introduction  arises 
from  the  doctrine  of  high  treason  by  constructive  levying 
of  war.  This  doctrine  has  often  been  attacked  (c),  but 
whilst  it  is  too  firmly  established  to  be  upset  in  point 
of  law,  it  has  too  little  foundation  in  the  principle  of 
common  sense  to  obtain  the  concurrence  of  juries, 
should  any  attorney-general  ever  be  bold  enough  to 
attempt  its  enforcement  to  the  full  extent. 

(&)  R.  V.  Forhcs  (1822),  1  Crau.  &  Dixon,  L57  ;  Greene,  Kep.  346. 

(c)  See  Luder's  Treatise  on  the  Law  of  High  Treason,  and  notes  to 
li.  V.  Davnniiret;  (1710),  \:>  How.  St.  Tr.  522—614  ;  Criui.  Law 
Commissioners'  5th  lieport,  p.  90.     See  also,  ante,  p.  29. 
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Distinction  between  Riot  and  Treason. 
The  following  extract  from  the  charge  of  Tindal, 
C.J.,  to  the  grand  jury  at  the  trial  of  Frost  and 
others  for  treason  (//),  accurately  points  out  the 
distinction  hetween  local  disturbances  and  constructive 
treason  : 

"  It  has  been  laid  down  by  undoubted  authority  that  if  a 
large  number  of  persons  assembled  together,  whether  armed 
with  military  weapons  or  not,  endeavour,  by  dint  of  superior 
numbers  or  superior  strength,  to  effect  any  matter  or  object 
purely  of  a  private  nature,  as,  for  example,  to  prosecute  some 
private  quarrel  or  take  revenge  for  some  private  injury,  to 
destroy  some  j^articular  enclosure,  or  to  remove  some  particular 
nuisance,  or  generally  to  accomplish  some  end  in  which  the 
particular  parties  assembled  together  had,  or  supposed  they 
had,  any  private  interest,  such  acts  of  violence  and  aggression, 
however  the  authors  of  them  may  be  punishable  for  a  high 
misdemeanor,  do  not  amount  to  a  levying  of  war  within  the 
statute  of  Edward  III.  But  every  insurrection  which,  in 
judgment  of  law,  is  intended  against  the  person  of  the  King, 
whether  to  dethrone  or  imprison  him,  or  to  oblige  him  to  alter 
his  measures  or  government,  or  to  remove  evil  counsellors  from 
about  him,  all  such  risings  amount  to  a  levying  of  war  within 
the  statute.  So  '  insurrections  to  throw  down  all  enclosures,  to 
alter  the  established  law  or  change  religion,  or  enhance  the 
price  of  all  labour,  or  to  open  all  prisons — all  risings  to  effect 
these  innovations  of  a  public  or  general  concern  by  an  armed 
force  are  in  construction  of  law  high  treason  within  the  clause 
of  levying  war  ;  for  though  not  levelled  at  the  person  of  the 
King,  they  are  against  his  royal  Majesty,  and  besides,  they  have 
a  direct  tendency  to  dissolve  all  the  bonds  of  society  and  to 
destroy  all  property,  and  all  government  too,  by  numbers  and 
an  armed  force.  Insurrections  likewise,  for  redressing  national 
grievances  or  for  the  reformation  of  real  or  imaginary  evils  of 
a  public  nature,  and  in  which  the  insurgents  have  no  special 
interest — risings  to  effect  these  ends  by  force  and  numbers  are, 
by  construction  of  law,  within  the  clause  of  levying  war,  for 
they  are  levelled  at  the  King's  crown  and  royal  dignity '  (e). 

id)  E.  v.  Frost  (1839),  4  St.  Tr.  (n.S.),  at  p.  92  ;  9  C.  &  P.  129.  See 
also  R.  V.  Hardic  and  Others  (1S20),  1  St.  Tr.  (N.S.),  at  pp.  623,  766, 
as  to  the  contrast  between  riot  and  treason. 

((^   Foster's  Crown  Cases  and  Discourses,  p.  210. 


Private  Nature  of  Purpose.  59 

And  accordingly  it  was  held  in  the  reign  of  Queen  Anne  that 
a  large  body  of  men  tumultuously  rising  and  assembled  together, 
with  the  avowed  purpose  of  putting  down  all  the  meeting- 
houses of  Protestant  dissenters,  and  proceeding  to  pull  down 
several,  until  prevented  by  force,  brought  the  parties  who  were 
guilty  of  that  act  within  the  branch  of  the  statute  of  levying 
war  against  the  Queen  (/).  And  in  a  more  recent  case  (^), 
where  a  riotous  multitude,  headed  by  Lord  George  Gordon,  and 
acting  in  concert  with  the  declared  design  of  putting  down  or 
destroying  all  chapels  belonging  to  those  of  the  Roman  Catholic 
persuasion,  proceeded  to  put  that  design  in  force,  there  was  no 
doubt  but  that  the  facts,  if  proved  against  the  parties  accused, 
would  have  amounted  to  the  offence  of  high  treason  in  levying 
war  against  the  King." 

The  inexpediency  of  retaining  this  doctrine  of  con- 
structive treason  has  been  forcibly  pointed  out  by  the 
Criminal  Law  Commissioners  in  their  5th  Report, 
quoted  above  at  p.  29,  where  the  omission  from  the 
definition  of  riot,  as  given  by  the  Commissioners,  of 
the  "private  or  local  nature"  of  the  design  of  the 
persons  charged  is  discussed. 

A  curious  case  illustrative  of  the  law  of  constructive 
treason  and  of  riot  is  the  above  quoted  case  of  R.  v. 
Dammaree  and  Others.  The  defendants  were  tried  for 
and  convicted  of  high  treason  in  levying  war  against 
the  Queen,  under  pretence  o£  pulling  down  meeting- 
houses— 

"  There  is  a  vast  difference,"  said  Parkes,  C.  J.,  "  between 
a  man's  going  to  remove  an  annoyance  to  himself  and  going  to 
remove  a  public  nuisance,  as  the  case  of  the  bawdy-houses,  and 
the  general  intention  to  pull  them  all  down  is  the  treason  ;  for 
if  those  that  were  concerned  for  them  would  defend  them, 
and  the  others  would  pull  them  down,  there  would  be  a  war 
immediately.  In  the  case  of  enclosures,  where  the  people  of  a 
town  have  had  part  of  their  common  enclosed,  though  they 
have  come  with  great  force  to  throw  down  that  enclosure,  yet 

(/)  E.r.  Dammaree  and  Others  (1710),  15  How,  St.  Tr.  522,  006. 
Oy)  R.  V.  Gordon  (1781),  21  St.  Tr.  485. 
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that  is  not  levying  of  war  ;  but  if  any  will  go  to  pull  down  all 
enclosures,  and  make  it  a  general  thing  to  reform  that  which 
they  think  a  nuisance,  that  necessarily  makes  a  war  between  all 
the  lords  and  the  tenants.  A  bawdy-house  is  a  nuisance,  and 
may  be  punished  as  such  ;  and  if  it  be  a  particular  prejudice  to 
any  one,  if  he  himself  should  go  in  an  unlawful  manner  to 
redress  that  prejudice  it  might  be  only  a  riot,  but  if  he  will  set 
up  to  pull  them  all  doAvn  in  general,  he  has  taken  the  Queen's 
right  out  of  her  hands  ;  he  has  made  it  a  general  thing,  and 
when  they  are  once  up  they  may  call  every  man's  house  a 
bawdy-house,  and  this  is  a  general  thing  ;  it  affects  the  whole 
nation." 

To  the  same  effect  is  Coke's  statement  of  the  law  (A). 
The  instance  given  by  Parkes,  C.J.,  as  to  the  pulling 
down  bawdj-houses  is  taken  from  R.  v.  Messenger  and 
Others  (/).  The  defendants  in  that  case  were  indicted 
for  high  treason  in  tumultuously  assembling  together 
in  divers  places  under  colour  of  pulling  down  bawdy- 
houses.  The  occasion  which  resulted  in  this  trial  was 
Easter  Monday,  March  23rd,  1668,  a  customary  holiday 
of  the  apprentices  of  London.  It  appeared  that  a  crowd 
of  apprentices  and  others  having  assembled  together  in 
Moorfields — 

"Were  instigated  by  some  factious  persons,  who,  to  colour 
their  design,  insinuated  into  the  rabble  the  pulling  down  of 
bawdy-houses,  under  which  colour  of  reforming  bawdy-houses 
they  at  length  raised  a  great  hubbub,  and  so  increasing  in  their 
disorders  in  a  tumultuous  manner,  committed  many  notorious 
crimes." 

The  question  as  to  whether  this  conduct  amounted  to 
constructive  levying  of  war  was  reserved  by  Kelynge, 
C.J.,  who  tried  the  case,  for  the  purpose  of  consulting 
all  the  judges,  who  afterwards,  with  the  exception  of 

(/<)  3  Inst.  9  ;  and  see  B.  v.  Bradshaui  (1597),  Poph.  122. 
(0   (1668),  Kel.,  70  ;  6  How.  St.  Tr.  879. 
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Hale,  C.J.  (k),  considered  that  the  offence  of  treason 
had  been  committed.  Hale's  reasons  for  dissenting 
were — 

"(1)  Because  it  seemed  but  an  unruly  company  of  appren- 
tices among  whom  that  custom  of  pulHng  down  bawdy-houses 
had  long  obtained.  (2)  Because  the  finding  to  pull  down 
bawdy-houses,  might  reasonably  be  intended  two  or  three 
particular  bawdy-houses  only.  (3)  Because  certain  statutes, 
1  Mar.  c.  12,  and  3  &  4  Edw.  6,  c.  5,  and  the  case  of  the  Earls 
of  Gloucester  and  Hereford,  in  20  Edw.  1,  showed  that  there 
might  well  be  '  great  riots  and  contempts,  but  no  levying  of 
war  against  the  King.'  " 

The  defendants  were,  however,  executed  as  traitors. 

At  the  present  day  riots  arising  out  of  attacks  upon 
individuals  or  for  private  objects  are  less  common 
than  those  connected  with  political  or  supposed  public 
grievances.  But  in  many  of  the  popular  disturbances 
dux'ing  the  first  half  of  the  last  century,  trials  and  con- 
victions for  riots  and  unlawful  meetings  have  taken 
place,  in  which,  according  to  the  strict  letter  of  the 
authorities,  the  offenders  were  within  the  law  of  treason. 
In  the  case  of  riots,  the  special  statutes  as  to  the  more 
aggravated  acts  of  aggression  would  prevent  the  appli- 
cation of  the  doctrine  of  merger,  and  most  unlawful 
assemblies  of  a  treasonable  character  would  also  come 
within  the  scope  of  some  statute,  so  that  it  is  not  here 
necessary  to  dwell  farther  upon  the  "  private  nature  " 
of  the  designs  forming  the  groundwork  of  the  offence 
of  riot.  Upon  this  subject  the  provisions  of  the  Treason 
Felony  Act,  1^48,  may  now  be  consulted  (/). 


(70  See  1  Hale  P.  C.  133. 
(Z)   11  Vict.  c.  12.     See  post. 
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Without  the  Authority  of  the  Law. 

Oil  tills  part  of  the  definition  the  following  passage 
from  Hawkins  may  be  quoted  (/»)  : 

''  But  in  some  cases,  where  the  hiw  authorises  force,  it  is  not 
only  hiwful  but  also  commendable  to  make  use  of  it  ;  as  for  a 
sheriff  or  a  constable,  or  perhaps  even  for  a  private  person,  to 
assemble  a  competent  number  of  people  in  order  with  force  to 
suppress  rebels  or  enemies  or  rioters  («),  and  afterwards  with 
force  actually  to  suppress  them  ;  or  for  a  justice  of  the  peace, 
who  has  a  just  cause  to  show  a  violent  resistance,  to  raise  the 
2)osse  comitatits  in  order  to  remove  a  force  in  making  an  entry 
into  or  detaining  lands.  Also,  it  seems  to  be  the  duty  of  a 
sheriff  or  other  minister  of  justice,  having  the  execution  of  the 
King's  writs,  and  being  resisted  in  endeavouring  to  execute  the 
same,  to  raise  such  a  power  as  may  etfectually  enable  them  to 
overpower  any  such  resistance  ;  yet  it  is  said  not  to  be  lawful 
for  them  to  raise  a  force  for  the  execution  of  a  civil  process 
unless  they  find  a  resistance  ;  and  it  is  certain  that  they  are 
highly  punishable  for  using  any  needless  violence  or  outrage 
therein." 

When  Sir  Francis  Burdett  was  arrested  on  the 
Speaker's  warrant,  the  Serjeant-at-Arms  executed  the 
warrant  with  the  aid  of  the  military,  and  in  the  action 
brought  against  him  it  was  held  to  be  a  question  for 
the  jury  whether  there  was  an  undue  display  of  power 
or  har.shness,  but  it  seems  to  have  been  considered  that 
if  the  occasion  required  it  the  military  might  be  applied 
to  in  the  first  instance  (Burdett  v.  Colman  (1811), 
14  East,  163  ;  Burdett  v.  AJ>hott  (1811),  14  East,  1  ; 
4  Taunt.  401  ;  Bedford  v.  Birley  (1822),  1  St.  Tr. 
(N.s.)  1176  ;  3  Stark.  N.  P.  92).  The  distinction 
pointed  out  by  Hawkins  (o)  between  a  man  assembling 

(?«)  Hawk.  P.  C,  Vol.  II.,  Bk.  I.,  c.  65,  s.  2. 

(«)    R.  V.  Inliahitants  of  Wig  an  (1749),  1  W.  Bla.  47. 

(o)  1  Hawk.  P.  C,  Vol.  II.,  Bk.  I.,  c.  65,  s.  10.  See  also  Viner's 
Abridgment  (''Kiots,"  A.,  5,  6),  and  extract  from  Cr.  Law  Com.  Pep., 
ante,  p.  2. 
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his  friends  for  the  protection  of  his  house,  and  a  man 
calling  his  friends  to  assist  him  against  an  expected 
attack  on  his  way  to  market  may  also  be  deemed  an 
instance  of  an  assembly  authorised  by  the  law,  and  one 
which,  for  the  reasons  given  by  Hawkins,  the  law 
refuses  to  recognise.  It  has  also  been  laid  down  that  a 
man  may  not  arm  himself  and  assemble  his  friends  in 
the  defence  of  his  close.  {Per  Heath,  J.,  in  R.  v. 
Bislioj)  of  Bamjor  (1796),  26  St.  Tr.  523  ;  Erskine's 
Speeches,  Vol.  V.,  p.  177  (ed.  1827)  ;  Speeches  of 
Thomas  Lord  Erskine,  Reeves  and  Turner  (1880), 
p.  509  ;  and  jjer  Holt,  C.J.,  in  B..  v.  Soley  (1707), 
11  Mod.  116  ;  1  Russ.  Cr.  &  M.,  6th  ed.,  570).  See, 
further,  as  to  the  duties  and  powers  of  the  military 
called  in  aid  of  the  civil  authorities,  i^ost. 

What  Conduct  amounts  to  a  Guilty  Participation 

IN   A   ElOT. 

It  is  important  here  to  mark  the  distinction  between 
accidental  riots  arising  out  of  legal  assemblies,  and 
those  which  spring  from  illegal  assemblies,  or  are 
premeditated.  It  has  been  already  observed  that  the 
happening  of  a  sudden  quarrel  among  those  lawfully 
assembled  is  an  affray  {p).  If  a  riot  ensues  then  only 
those  who  take  actual  part  in  it  will  be  guilty.  Their 
mere  presence  affords  no  presumption  of  their  concur- 
rence in  the  joint  design.  But  where  the  assembly  is 
unlawful,  although  no  affirmative  proof  may  be  given 
of  the  knowledge  of  each  individual  of  the  joint  design, 
yet  it  is  manifest  that  those  present  appear  to  countenance 
all  the  illegal  proceedings,  and  are  exposed  to  great 
hazards  from  the  difficulty  of  showing  that  they  were 

(^p)  Ante,  p.  36. 
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not  the  partakers  in  the  criminal  intent.  They  are 
bound  in  law  to  know  that  the  meeting  is  unlawful,  and 
therefore  bound  to  absent  themselves,  even  if  they  do 
not  actively  endeavour  to  suppress  the  meetino-.  Certain 
it  is  that  those  enoaged  in  dispersing  it  cannot  dis- 
tinguish between  the  active  and  the  unoffending  part  of 
the  assembled  mob.  But  when  there  is  a  premeditated 
design  to  commit  the  riot,  then  all  those  joining  in  that 
design  expose  themselves  to  still  greater  risks.  The 
clear  principle  of  law  applicable  to  every  species  of 
offence  committed  by  several  acting  in  concert  and 
company  together,  is  that  : 

"  If  many  are  present  at  the  time  when  the  breach  of  the 
law  takes  place,  having  one  common  design  in  view,  and  acting 
in  common  consent,  although  they  do  not  all  take  share  in  the 
performance  of  the  very  act  which  is  the  subject  of  the  indict- 
ment, yet  by  aifording  countenance,  encouragement,  and  pro- 
tection to  the  persons  who  actually  perpetrate  the  crime,  they 
are  all  equally  guilty  in  the  eye  of  the  law  "  (q). 

Those  who  are  aiding,  abetting,  and  assisting,  need 
not  be  within  view  of  the  fact  if  they  are  so  placed  as 
to  prevent  any  interruption  to  those  engaged  in  the 
actual  outrages.  When  cognisant  of  the  design,  and 
engaged  in  aiding  and  assisting  its  execution,  they  are 
criminally  responsible  for  all  that  is  done  in  pursuance 
of  it,  and  cannot  shelter  themselves  under  the  excuse 
that  the  matter  was  carried  further  than  they  intended. 
The  reason  of  this  is  probabl}^  not  only  because  of  the 
impossibility  of  distinguishing  the  degrees  of  guilty 
intention,  but  because  their  neglect  to  perform  the 
undoubted  duty  incumbent  upon  them  as  citizens — to 

(7)  From  the  charge  of  Tindal,  C.J.,  at  Stafford,  in  B.  v.  Harris 
and  Others  (18-12),  1  Car.  &  M.  664.  See  also  the  summing  up  of 
Parke,  B.,  in  R.  v.  Williams  and  Vernon  (1848),  6  St.  Tr.  (N.S.),  at 
p.  779. 
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put  a  stop  to  the  disturbance — affords    an   additional 
proof  of  their  complete  complicity. 

An  apt  illustration  may  be  drawn  from  the  "  Peterloo 
Eiots."  In  Redford  v.  Birley  (1822),  3  Stark.  N.  P. 
118  ;  1  St.  Tr.  (n.s.)  1071,  which  was  an  action  against 
several  members  of  the  yeomanry  for  injury  inflicted 
by  them  on  the  plaintiff  upon  the  occasion  referred  to, 
one  ground  of  defence  was  that,  being  engaged  in 
executing  a  warrant,  they  acted  in  self-defence.  Upon 
this,  HoLROYD,  J.,  observed  : 

"  There  is  sti'ong  evidence  that  in  this  particular  part  where 
the  plaintiff  was  there  was  a  great  degree  of  resistance  "  (not, 
it  is  to  be  noticed,  that  the  plaintiff  himself  was  engaged  in  it), 
"and  if  thereiwere  the  cavalry  and  soldiers  on  one  side  and 
the  mob  on  the  other,  then  the  act  of  one  man  in  the  mob 
would  be  the  act  of  all,  if  the  mob  were  at  that  time  acting 
illegally  ;  and  if  any  one  of  them  began  his  attack  on  the 
military  before  there  was  a  prior  attack  by  the  military,  then 
the  military  would  be  at  liberty  to  proceed  in  their  own  defence 
against  all  those  persons  who  were  acting  in  concert  with  the 
individual  by  whom  the  military  were  at  first  opposed." 

A  case  of  i?.  v.  WaUis  (1703),  1  Salk.  334,  may  be 
here  mentioned,  and  in  the  course  of  the  trial  there  was 
laid  down  the  principle  that : 

"  If  a  man  begin  a  riot,  and  the  same  riot  continue,  and  an 
officer  be  killed,  he  that  began  the  riot  would,  if  he  remained 
present  at  it,  be  a  principal  murderer,  though  he  did  not  commit 
the  act "  (/•). 

This  principle  of  joint  liability  has  received  a  recent 
illustration  in  the  case  of  i^.  v.  Coney  and  Others  (1882), 
8  Q.  B.  D.  534  ;  46  J.  P.  404  ;  51  L.  J.  M.  C.  QQ  ; 


(r)  See  R.  v.  Jfe2^au[/hfo,t  and  Others  (1881),  14  Cox  C.  C.  576. 
See  also  the  first,  second  and  third  resolutions  in  The  Sissinghurst 
House  Case  (1673),  1  Hale  P.  C,  461. 
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46  L.  T.  (N.s.)  307  ;  15  Cox  C.  C.  46,  whore  the  defen- 
dants were  chavoed  upon  indictment  with  assaults. 
They  had  tbrnieil  i)art  of  a  crowd  standing  round  a 
ring  formed  of  posts  and  ropes,  within  which  B.  and 
M.  were  stri])ped  and  had  fought  for  ahout  an  hour. 
The  defendants  were  not  speaking  or  betting  on  the 
combatants,  or  taking  any  part  in  the  fight.  One  of 
them  was  hemmed  in  by  the  crowd  and  could  not  have 
have  got  away  if  he  had  wanted  to  do  so.  It  was  laid 
down  by  the  chairman  of  quarter  sessions  that  : 

"  All  persons  who  go  to  a  prize  fight  to  see  the  combatants 
strike  each  other,  and  who  are  present  when  they  do  so,  are  in 
point  of  law  guilty  of  an  assault.  If  they  were  not  casually 
passing  by,  but  stayed  at  the  place,  they  encouraged  it  by  their 
presence,  although  they  did  not  do  or  say  anything." 

Upon  this  ruling  of  the  chairman  the  prisoners  were 

found   guilty.     The  point    raised  on  their  behalf  was 

whether  voluntary  presence  at  a  prize  fight  is  evidence 

of  aiding  and  abetting  the  assaults  mutually  committed 

by  the  combatants.     It  was  held  that  the  conviction 

must   be    quashed,   as   the    direction   of  the  chairman 

amounted  to  this,  that  the  mere  presence  of  persons  at 

a  prize  fight  unexplained  is  conclusive  proof  of  intending 

to  encourage  the  fight,  although  they  are  not  seen  to 

do  or  say  anything  ;  and  that  the  finding  of  the  jury 

was  in  obedience  to  that  direction,  without  exercising 

any  judgment  of  their  own  upon  the  sufficiency  of  the 

evidence  as  to  encouraging  or  aiding  and  abetting  the 

fight : 

"  The  whole  question  therefore  for  us  to  determine,  as  a 
matter  of  law,  is  whether  inactive  presence  at  a  prize  fight  as  a 
voluntary  spectator  thereof,  amounts  of  itself  to  such  encourage- 
ment of  it  as  to  render  a  man  amenable  to  the  criminal 
law  as  an  aider  and  abettor  in  that  breach  of  the  peace"  (s). 

(.y)  Per  HAWKINS,  J.,  15  Cox  C.  C,  at  p.  62.     See  also  ante,  p.  38. 
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For  the  prosecution  certtiin  dicta  were  relied  upon 

of  Patteson  and   Littledale,  JJ.,  in  R.  v.  Perkins 

(1831),  4  C.  &  P.  537),  R.  v.  Muvphij  (1833),  6  C.  & 

P.  103,  and  R.  v.  Hargrave  (1831),  5   0.  &  P.  170,  in 

support  of  the  conviction  ;  but,  without  being  dissented 

from,  they  were  considered  as  applicable   only  to  the 

particular  facts   of  the  cases  in  which  they  occurred. 

To  constitute   an  aider  and  abettor,  some  active  stejss 

must  be  taken  by  word   or   action  with  the  intent  to 

instigate  the  principal  or  principals  : 

"  Encouragement  does  not  of  necessity  amount  to  aiding  and 
abetting  ;  it  may  be  intentional  or  unintentional  ;  a  man  may 
unwittingly  encourage  another  in  fact  by  his  i^resence,  or  he 
may  encourage  intentionally  by  expressions,  gestures,  or  actions 
intended  to  signify  approval.  In  the  latter  case  he  aids  and 
abets,  in  the  former  he  does  not.  It  is  no  criminal  offence 
to  stand  by  a  mere  passive  spectator  of  a  crime,  even  of  a 
murder  (f).  Non-interference  to  prevent  a  crime  is  not  itself 
a  crime.  But  the  fact  that  a  person  was  voluntarily  and 
purposely  present,  witnessing  the  commission  of  a  crime,  and 
offered  no  opposition  to  it,  though  he  might  reasonably  be 
expected  to  prevent  it  and  had  the  power  to  do  so,  or  at  least 
to  express  his  dissent,  might,  under  some  circumstances,  afford 
cogent  evidence  upon  which  a  jury  would  be  justified  in  finding 
that  he  wilfully  encouraged,  and  so  aided  and  abetted.  But 
it  would  be  purely  a  question  of  fact  for  the  jury  whether  he 
did  so  or  not.  So,  if  any  number  of  persons  arrange  that  a 
criminal  offence  shall  take  place,  and  it  takes  place  accordingly, 
the  mere  presence  of  any  of  those  who  so  arranged  it  would 
afford  abundant  evidence  for  the  consideration  of  a  jury  of  an 
aiding  and  abetting  "  («). 

So  in  R.  V.  Atkinson  (1869),  11  Cox  C.  C.  332, 
where  the  defendant  was  with  others  charged  with 
a  riot,  Kelly,  C.B.,  expressly  ruled,  "that  the  mere 
presence  of  a  person  among  the  rioters,  even  though  he 
possessed  power  and  failed  to  exercise   it  of  stopping 

(0    1  Hale  r.  C.  610. 

(u)  Per  Hawkins,  J.,  15  Cox  C.  C,  at  p.  03.    See  also  ante,  p.  38. 
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the  riot,  did  not  render  liim  liable  on  such  a  cliarge." 
So  also  in  B.  v.  Tai/lor  (1875),  L.  R.  2  C.  C.  R.  147  ; 
13  Cox  C.  C.  OS  ;  :52  L.  T.  (n.s.)  409,  Cockburn,  C.J., 
said  :  "  To  support  an  indictment  against  a  man  as  an 
accessory  by  abetting  an  offence,  there  must  be  some 
sort  of  active  proceeding  on  his  part  ;  he  nmst  incite 
or  procure  or  encourage  the  act " ;  for,  as  was  observed 
in  reference  to  complicity  in  a  charge  of  unlawful 
assembling,  by  Alderson,  B.,  in  the  course  of  his 
summing  up  to  the  jury  in  H.  v.  Rankin  (1848), 
7  St.  Tr.  (n.s.),  at  p.  789  :  "  There  are  many  people 
present  at  an  unlawful  assembly,  who,  though  it  is  very 
imprudent  on  their  part  to  be  present,  ought  not  to  be 
convicted  of  an  offence.  Many  will  attend  there  simply 
for  curiosity.  It  is  very  imprudent  to  do  so  ;  they 
must  not  blame  anybody  but  themselves  if  juries  mis- 
construe their  motives  ;  but  if  you  were  really  satisfied 
that  they  were  there  by  accident  or  from  curiosity 
alone,  without  any  bad  motives  or  without  having  any 
part  or  participation  in  the  unlawful  assembly  itself 
you  ought  not  to  find  them  guilty  ;  because  although 
their  bodies  are  there,  their  minds  are  absent  from  the 
unlawful  assembly  "  (j/).  In  R.  v.  Graham  and  Burns 
(1888),  16  Cox  C.  C.  433,  Charles,  J.,  says  : 

"  Plenty  of  people  may  find  themselves  in  an  unlawful 
assembly  who  are  guilty  of  no  crime  at  all  ;  you  may  find 
yourself  thei'e  by  the  merest  accident  ;  you  may  very  much 
want  to  get  away,  but  find  yourself  unable  to  do  so.  It  would 
be  idle  to  say  in  either  of  those  cases  that  you  would  be  indicted 
for  an  unlawful  assembly." 

Although  some  evidence  of  complicity,  in  addition 
to  evidence  of  mere  presence,  is  necessary,  yet  there  is 

(y)  See  also  ji^er  Parke,  B,,  in  R.  y.  Williams  and  Vernon  (1848), 
G  St.  Tr.  (X.S.),  at  p.  780. 


What  Evidence  of  Participation  Suffices.     69 

no  doubt  that  in  some  cases  but  slight  additional 
evidence  would  be  required.  This  is  an  important 
matter,  and  a  few  of  the  cases  in  which  the  sufficiency 
of  the  evidence  of  participation  was  discussed  will  now 
be  noticed.  In  this  connection  we  would  also  refer  to 
the  general  observations  already  made. 

Thus,  in  Clifford  v.  Brandon  {uhi  supra),  it  was  laid 
down  that  "  taking  part  by  words,  gestures,  or  signs, 
or  by  wearing  the  badge  or  ensign  of  the  rioters,"  is 
sufficient  to  show  that  a  person  present  with  the  mob 
is  one  of  the  rioters  themselves. 

Again,  in  R.  v.  Hunt  (1820),  1  St.  Tr.  (n.s.)  438, 
Bayley,  J.,  referring  to  certain  evidence  as  to  inscrip- 
tions on  banners  carried  by  persons  at  "  Peterloo," 
said  : 

"  Now,  if  the  case  is  to  be  made  illegal  in  respect  of  the 
banners,  it  is  not  necessarily  illegal  on  that  account  as  to  every 
man  present  at  the  meeting,  but  would  only  be  illegal  as  to 
those  particular  persons  who  had  adopted  that  banner,  or  who, 
with  a  full  knowledge  of  the  existence  of  that  banner,  had 
given  their  co-operation  and  countenance  to  the  meeting  "  (s). 

And  in  R.  v.  Royce  (1767),  4  Burr.  2073,  upon  an 
indictment  under  the  repealed  clauses  of  the  Riot  Act, 
the  jury  found  specially  that  at  the  time  the  said 
persons  unknown  began  to  demolish  the  dwelling-house 
the  defendant  was  then  present,  and  encouraging  and 
abetting  the  others  in  demolishing  the  dwelling-house, 
by  shouting  and  using  expressions  to  incite  the  others 
so  to  act  ;  but  the  jury  also  found  that  the  defendant 
did  not,  with  his  own  hands,  do  any  act  whatever  of 
demolition.  He  was,  however,  held  to  have  been 
rightly  convicted  as  a  principal  in  the  second  degree. 

(r)    See  y>i'.v/,  p.  7(j,  as  to  proof  of  inscriptions  on  banners. 
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In  some  instances,  indeed,  more  definite  proof  of 
intent  may  be  necessary,  as  where,  on  the  occasion  of 
the  Bull  Ring  Riots  (a)  at  Birminoham  in  1839,  one 
Wilkes  and  others  were  charged,  under  7  &  8  Geo.  4, 
c.  30,  with  feloniously  demolishing  a  house.  Wilkes 
was  shown  to  have  harangued  a  crowd  at  Holloway 
Head  in  a  violent  manner,  and  led  them  in  a  direction 
towards  the  police  office.  The  mob  attacked  the  house 
of  Mr.  Bourne,  broke  the  shutters  and  windows,  and 
proceeded  to  gut  the  house  and  set  it  on  fire.  The 
original  design  of  the  meeting  at  Holloway  was  not 
shown,  nor  whether  it  was  the  same  mob  who  had 
assembled  there,  and  afterwards  destroyed  Mr.  Bourne's 
house.  Upon  these  facts  Mr.  Wilkes,  not  having  been 
proved  to  have  been  at  the  fire,  was  acquitted.  In 
a  similar  case  at  Stafford  the  prisoner  was  convicted, 
although  he  came  up  after  the  fire  had  commenced,  he 
having  incited  the  mob  to  perpetrate  the  act. 

For  the  sake  of  convenience  the  general  mode  of 
putting  the  question  to  the  jury  under  this  statute  is 
subjoined,  as  laid  down  by  Tindal,  C.J.,  at  the  Bristol 
Special  Commission  (J>)  : 

"  In  cases  of  this  description  you  will  consider  whether  the 
individual  charged  was  one  of  the  persons  constituting  a  riotous 
assemblage,  which  was  effecting  the  destruction  of  the  building. 
If  he  formed  part  of  such  riotous  assembly  at  the  time  the 
act  of  demolition  commenced,  or  if  he  wilfully  joined  such 
riotous  assembly,  so  as  to  co-operate  with  them  whilst  the  act 
of  demolition  was  going  on,  and  before  it  was  completed,  in 
either  case  he  comes  within  the  description  of  the  offence,  and 

(a)  li.  V.  Xcalc  (1839),  i)  C,  &  P.  431  ;  and  R.  v.  Hoioell  (1839), 
3  8t.  Tr.  (x.s.)  10S7  ;  9  C.  &  P.  437,  tried  at  Warwick  Assizes,  1839, 
before  Littledale,  J.,  where  the  subject  of  guilty  participation  in 
and  liability  for  riotous  acts  is  fully  discussed,  and  other  authorities 
cited. 

{b)    The  Bvlstul  Blots  (1832),  3  St.  Tr.  (X.S.),  at  p.  7. 
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within  the  penalties  imposed  by  the  Act,  although  he  may  not 
have  been  a  person  who  actually  assisted  with  his  own  hand  in 
the  demolition  of  the  building." 

The  same  learned  judge,  in  the  case  of  R.  v.  Harris 
(18-42),  1  C.  &  M.,  at  p.  'o'od),  thus  expressed  himself : 

"  In  order  to  make  out  the  charge  against  the  prisoners  you 
must  be  satisfied  either  that  they  were  the  very  parties  who 
actually  did  destroy  and  demolish,  or  begin  to  destroy  and 
demolish,  this  house  by  the  agency  of  fire,  which  was  the 
intention  of  the  mob,  or  that  they,  being  on  the  spot  at  the 
time,  were  taking  such  steps  in  the  transaction  that  they  may 
be  said  to  have  encouraged  and  assisted,  and  by  their  acts  have 
aided  and  abetted  in  the  object  and  design  of  destroying  or 
beginning  to  destroy  the  house." 

In  R.  V.  Hunt  (1820),  1  St.  Tr.  (n.s.)  489  ;  3  B.  & 
A.  566,  the  defendant  and  others  were  indicted  for 
cons^airacy  to  unlawfully  meet  together  and  to  cause  other 
persons  to  meet  with  them,  and  also  for  an  unlawful 
meeting,  for  the  purpose  of  exciting  discontent  and 
dissatisfaction.  The  defendant  Hunt  had  presided  at 
this  meeting.  It  was  held  that  resolutions  passed  at 
a  former  meeting  assembled  a  short  time  before  in  a 
distant  place,  at  which  Hunt  had  also  presided,  the 
avowed  object  of  both  meetings  being  the  same,  were 
admissible  in  evidence  to  show  the  intention  of  Hunt  in 
assembling  and  attending  the  meeting  in  question.  It  was 
further  held  that  evidence  that  large  bodies  of  men  came 
to  the  latter  meeting  from  a  distance,  marching  in  regular 
order  ;  that  within  two  days  of  the  same  great  numbers 
of  men  were  seen  training  and  drilling  before  daybreak 
at  a  place  from  which  one  of  these  bodies  had  come  to 
the  meeting,  and  that  on  their  discovering  the  persons 
who  saw  them,  they  ill-treated  them,  and  forced  one 
of  them  to   take  an  oath   never   to  be   a  Kind's  man 
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again  ;  and  that  another  body  of  men,  in  their  progress 
to  the  meeting,  on  passing  by  the  house  of  one  of  the 
persons  who  had  been  so  ill-treated,  expressed  their 
disapprobation  of  his  conduct  by  hissing,  was  admissible 
for  the  purpose  of  showing  the  character  and  intention 
of  the  meeting  in  question. 

From  this  case  can  easily  be  gathered  the  nature  of 
the  proof  generally  tendered  in  cases  of  what  may  be 
called  organised  or  premeditated  riots,  and  by  which  it 
is  intended  to  show  to  what  extent  the  persons  charged 
are  implicated  in  the  actual  disturbance  as  inferred  from 
their  previous  conduct. 

Hawkins  (c)  says  : 

"  Also  it  seems  to  be  certain  that  if  a  person  seeing  others 
actually  engaged  in  a  riot  do  join  himself  unto  them  and  assist 
them  therein,  he  is  as  much  a  rioter  as  if  he  had  at  first 
assembled  with  them  for  the  same  purpose,  inasmuch  as  he 
hath  no  pretence  that  he  came  innocently  into  the  company, 
but  appears  to  have  joined  himself  unto  them  with  an  intention 
to  second  them  in  the  execution  of  their  unlawful  enterprise, 
and  it  would  be  endless  as  well  as  superfluous  to  examine 
whether  every  particular  person  engaged  in  a  riot  were,  in 
truth,  one  of  the  first  assembly,  or  actually  had  a  previous 
knowledge  of  the  design  thereof  "  (d). 

After  this  collection  of  some  of  the  principal  autho- 
rities on  the  point  as  to  the  nature  of  the  participation 
in  the  riot  from  which  guilty  complicity  is  to  be  inferred, 
the  remarks  of  Tindal,  C.J.,  in  his  charge  at  the 
Bristol  Special  Commission  may  be  usefully  cited  : 

"  Let  me  impress  upon  the  attention  of  all  those  who,  from 
idleness,  curiosity,  or  mere  thoughtlessness,  suffer  themselves  to 

(f)    Bk.  I.,  Vol.  II.,  Hawk.  P.  C,  c.  65,  s.  3,  7th  ed. 

(rf)  See  also  B.  v.  Midwinter  and  Sims  (1749),  Foster's  Crown 
Cases  and  Discourses,  3rd  ed.,  41.5  ;  Sissinghvrst  House  Case  (1673), 
1  Hale,  463  ;  R.  v.  Sharpe  (1848),  3  Cox  C.  C.  288. 
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form  a  part  of  a  riotous  and  disorderly  meeting,  that  they  sub- 
ject themselves,  unconsciously,  to  the  danger  of  punishment  for 
crimes  which  they  never  contemplated  ;  for,  where  many  are 
collected  together  in  the  prosecution  of  an  illegal  object,  it  is 
of  ten  ,  impossible  to  discriminate  between  the  active  and  the 
unoffending  part  of  the  mob.  It  requires  evidence  on  the  part 
of  the  accused,  which  they  may  not  be  able  to  produce,  in  order 
to  defend  themselves  against  the  charge  of  participation  in  the 
guilt  of  others.  The  only  safe  course  for  the  peaceable  and 
well-disposed,  on  all  occasions  of  popular  tumult,  is  this,  to  lend 
their  ready  aid  to  assist  the  magistrates  in  suppressing  it,  or, 
at  all  events,  to  forthwith  separate  themselves  from  the 
rioters  "  (e). 

Indictment. 
The  material  averments  in  an  indictment  for  riot  are 
that  "  the  defendants,  to  the  number  of  three  and  more, 
did  unlawfully,  riotously,  and  routously  assemble  and 
gather  together  to  the  terror  and  disturbance  of  the 
liege  subjects."  It  is  usual,  after  the  statement  of  the 
names  of  the  persons  charged,  to  add  "  together  with 
divers  other  persons  whose  names  are  to  the  jurors 
aforesaid  unknown,"  for  the  reasons  indicated  at  p.  34, 
ante  (/),  and  in  R.  Y.Scott  and  Hams  (1761),  3  Burr. 
1262.  It  is  very  usual  in  indictments  for  riot  and 
assault  upon  an  individual  to  add  a  count  charging  the 
defendants  with  a  common  assault  upon  him  (as  an 
instance  of  this,  see  the  description  of  the  indictment  in 
the  case  of  R.  v.  Coney  and  OtJiers,  ante,  p.  40),  for  the 
grand  jury  may  ignore  the  bill  as  to  the  riot  and  find  a 

(e)  The  Brutal  Riots  (1832),  3  St.  Tr.  (N.S.),  at  p.  7  ;  5  C.  &  P. 
264.  See  also  H.  v.  Rankin,  ante.  .Further  on  the  question  of  what 
amounts  to  participation  in  riots  maybe  consulted :  R.  v.  Dv (field  (1851) 
5  Cox  C.  C.  404  ;  R.  v.  Roidands  (1851),  5  Cox  C.  C.  43(j  ;  and  R.  v. 
Bi-uitt  (1867)  10  Cox,  C.  C.  592,  cases  relating  to  conibiuations  among 
workmen.  This  last-mentioned  case,  however,  was  dissented  from  iu 
GiUon  V.  Lawson  (1891),  2  Q.B.  545  ;  61  L.  J.M.  C.  9  ;  17  Cox  C.  C. 
354  ;  55  J.  P.  485. 

(/)  See  also  R.  v.  Sudhury  (1699),  2  Salk.  593  ;  12  Mod.  262  ; 
Anonymous  (1689),  3  Salk.  317,  andiZ.  \.  Scott  (1762),  1  AV.Bla.350. 
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true  bill  upon  the  count  for  assault  only  (J.i.  v.  Field- 
house  (177.')),  (!o\vp.  32'));  and  in  such  cases  it  is 
sometimes  advisable  to  include  in  the  indictment  a 
count  charfjinfT  the  delendants  with  conspiracy  to 
assault  an  individual.  if  the  terms  "  riotously  and 
routously "  are  found  thr()u<;li()ut  the  indictment,  the 
defendants  cannot  b(^  convicted  of  an  aft'ray,  or  receive 
judgment  lor  an  inferior  oft'ence  when  two  only  are 
found  unilty  (R.  v.  Sudhun/  (KID!)),  2  Salk.  f)'.);*,  ; 
1  Ld.  Raym.  4«4). 

In  the  case  of  E.  v.  Sole/j  (17<»7),  1 1  Mod.  51.14,  where 
the  indictment  was  framed  so  that  "  riotously "  could 
not  be  separated  from  the  rest  of  the  char<^e,  it  was  held 
that  the  prisoners  could  not  be  convicted  of  an  assault, 
no  proof  of  a  riot  being  given. 

The  indictment  need  not  include  the  allegation  '"with 
force  and  arms,"  as  the  term  "  riotously "  sufficiently 
implies  violence  without  their  insertion  (Ji.  v.  Wijnd 
(1729),  2  Stra.  833  ;  2  Sess.  Cas.  13).  The  allegation 
"F«  et  armis''''  is  furthermore  rendered  unnecessary  by 
the  14  &  15  Vict.  c.  100,  s.  24,  which  expressly  declares 
that  the  omission  of  the  woi-ds  "  with  force  and  arms," 
or  "against  the  peace,"  shall  not  vitiate  an  indictment. 

The  indictment  should  state  the  iinlawful  act  which 
the  defendants  assembled  to  connnit,  in  order  that  the 
court  may  judge  of  the  legality  or  illegality  of  the 
common  design  {R.  v.  (jruldon  (1705),  2  Ld.  Kaym. 
1210). 

in  the  cases  of  R.  v.  Hiujhes  (1830),  4  C.  &  P.  373, 
and  R.  V.  Cox  (1831),  4  C.  &  P.  5;)8,  mentioned  ante, 
]).  42,  it  was  held  that  the  omission  of  the  allegation 
'' m  terroretii  pojjidi^'  was  fatal  to  a  conviction  for  riot 
upon  an  indictment  so  drawn,  but  that  the  defendants 
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upon  such  an  indictniont  might  bo  convicted  of  an 
unlawful  assembly.  But  an  indictment  following  the 
exact  words  of  1  Geo.  1,  st.  2,  c.  5,  s.  1,  for  remaining 
assembled  one  hour  after  proclamation  made,  need  not 
charge  the  original  riot  to  have  been  "  in  tevrorem 
populi"  ;  "the  indictment  pursues  the  words  of  the 
Act  on  which  it  is  framed"  {R.  v.  James  (Ib'di), 
5  0.  &  P.  153). 

AVhere  several  were  indicted  for  a  riot,  it  was  moved 
that  the  prosecutor  might  name  two  or  three,  and  try 
the  indictment  against  them,  and  that  the  rest  might 
enter  into  a  rule  to  plead  guilty  if  the  others  were 
found  guilty.  The  rule  was  made  accordingly,  to  pre- 
vent the  charges  in  putting  them  all  to  plead  (R.  v. 
Middlemore  (IGbD),  ()  Mod.  212  ;  :5  ^alk.  317;  {<j}. 

Evidence. 

In  addition  to  what  has  been  said  above  as  to  [)artici- 
pation  in  a  riot,  it  may  be  said  generally  that  evidence 
is  admissible  to  show  that  the  meeting  conii)lained  of 
caused  alarm  and  apprehension,  that  complaints  were 
made  to  the  civil  authorities,  and  the  measures  taken  by 
them  upon  such  information.  Where  the  question  is 
with  what  intent  persons  assembled,  f.</.,  to  drill,  it  is 
permissible  to  give  in  evidence  declarations  made  by 
those  assembled  and  in  the  act  of  drilling  ;  and,  further, 
declarations  by  others  proceeding  to  the  place,  and 
solicitations  made  by  them  to  others  to  accompany 
them  declaratory  of  their  object  (Red/ord  v.  JJirlet/ 
(1822),  1  «t.  Tr.  (N.«.j,  at  p.  12U  ;  3  Stark.  76). 
With  reference  to  banners  or  flags  carried  by  persons 

(//)    The  iiulictinent,  or  int'orniation,  will  be  toinid  net  out  in  lull  in 
the  reports  of  many  ot  the  ciises  referred  to  in  these  pages. 
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in  the  crowd,  "  There  is  no  authority  to  show  that  in  a 
criminal  case  banners,  ensigns,  or  other  things  exposed 
to  view  must  be  produced  or  accounted  for  on  the  part 
either  of  the  prosecution  or  defence.  Inscriptions  used 
on  such  occasions  are  the  public  expression  of  the 
sentiments  of  those  who  bear  and  adopt  them,  and  have 
rather  the  character  of  speeches  than  of  writings"  (^per 
Abbott,  O.J.,  in  R.  v.  Hunt  (1«20),  1  St.  Tr.  (n.s.) 
492)  (/i).  "  Flags,  you  know,  speak,  because  the 
language  of  a  flag  is  silent  speech  ;  it  speaks  to  the 
eye  if  not  to  the  ear "  (^per  Bayley,  J.,  in  R.  v. 
Dewhurst  (1820),  1  St.  Tr.  (n.s.)  598).  In  this  last- 
mentioned  case  evidence  of  inscriptions  on  flags  which 
were  not  unfurled  was  not  admitted  (/). 

It  was  held  by  the  judges  at  the  Special  Commission 
of  1830  at  Salisbury,  that  the  prisoners  must  be  identi- 
fied as  part  of  the  crowd  before  the  riot  is  proved,  the 
decision  being  afterwards  approved  of  by  the  fifteen 
judges  (/-•).  It  has,  however,  been  since  held  in  a  case 
of  riot  that  the  prosecution  is  entitled  to  prove  any  of 
the  acts  of  the  rioters  before  the  others  are  connected 
with  the  riot,  and  this  is  in  conformity  with  the  practice 
in  cases  of  conspiracy  (/). 


ill)  See  also  R.  v.  O'Connell  (18i4),  5  St.  Tr.  (N.S.)  1  ;  Arm.  &  Tre. 
235  ;  and  R.  v.  Aicldes  (1784),  1  I-ea.  294. 

(i)  As  to  the  knowledge  of  the  contents  of  banners  and  the  proper 
inferences  to  be  drawn  from  countenancing  them,  see  also  i?.  v.  Hunt, 
ante,  p.  69  ;  R.  v.  Hoivell  (1S39),  3  St.  Tr.  (n.s.)  1087  ;  9  C.  &  P.  437  ; 
R.  V.  Slmimm  (1842).  4  St.  Tr.  (N.s.)  1387  ;  C.  &  M.  669  ;  R.  v.  Skarpe 
(1848),  6  St.  Tr.  (N.s.)  1125,  3  Cox  C.  C.  288  ;  R.  v.  Dulfield  (1851), 
5  Cox  C.  C.  404;  R.  v.  Rowlands  (1851),  5  Cox  C.  C.  436;  and 
Ilumphrh's  v.  Connov  (1864),  17  L.  R.  Ir.  1,  cited  in  O'Kdly  v.  Harvey 
(1882),  15  Cox  C.  C.  435  ;  R.  v.  Graham  (1888),  16  Cox  C.  C.  420, 
and  R.  v.  Bimis  and  Others  (1886),  16  Cox  C.  C.  357. 

(ZO  !^ee,  however,  R.  v.  Rooney  (1842),  2  Craw.  &  D.  381. 

(/)  R.  V.  Cooper,  Staff.  Sum.  Ass.  1850,  WILLIAMS,  J.,  cited  in 
1  Kuss.  on  Cr.  &  M.  585,  6th  ed. 


Costs.  77 

By  the  Criminal  Evidence  Act,  1898  (61  &  62  Vict. 
c.  36),  defendants  may  now  give  evidence  on  their  own 
behaif. 

Punishment. 

The  punishment  at  common  law  for  riot  is  fine  or 
imprisonment  or  both  ;  and  by  a  statute,  3  Geo.  4, 
c.  114,  passed  in  1822,  hard  labour  may  be  imposed 
either  in  addition  to  or  in  lieu  of  other  punishment. 
Formerly,  it  appears,  offenders  were  sometimes  punished 
with  the  pillory,  but  such  punishment  is  now  taken  away 
by  the  statute  56  Geo.  3,  c.  138. 

Costs. 

By  7  Geo.  4,  c.  64,  s.  23,  it  is  enacted  that  when  any 
prosecutor  or  other  person  shall  appear  before  any  court 
on  recognizance  or  suhpcena  to  prosecute  or  give  evidence 
against  any  person  indicted  for  certain  misdemeanors, 
amongst  them  being  "  any  riot,"  such  court  may 
authorise  payment  of  costs  and  expenses  of  the  prose- 
cutor and  witnesses  for  the  prosecution,  together  with  a 
compensation  for  their  trouble  or  loss  of  time  in  attend- 
ing before  the  examining  magistrate  and  otherwise 
carrying  on  the  prosecution,  in  the  same  manner  as  by 
s.  22  of  the  same  statute  they  can  order  in  cases  of 
felony. 

Witnesses  for  the  defence  who  have  been  examined 
before  the  magistrate  and  bound  over  to  give  evidence 
on  the  trial,  may  have  their  expenses  allowed  by  the 
court  (30  &  31  Vict.  c.  35,  ss.  3 — 5).  See  also  the 
Poor  Prisoners'  Defence  Act,  1903  (3  Edw.  7,  c.  38). 

It  will  be  noticed  that  the  words  of  the  orioinal 
statute  of  Geo.  4,  are  "  on  recognizance  or  subpoena," 
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and  in  one  case  in  which  the  prosecutor  was  not  bound 
over,  but  included  liis  own  name  in  the  subpoena  as  a 
witness,  Parke  and  Coleridge,  JJ.,  hehl  that  he  was 
entitled  to  costs  as  prosecutor  and  as  a  witness  {R.  v. 
Sheer; ng  (1836),  7  C.  &  P.  440).  But  it  seems  doubtful 
whether  where  the  prosecutor  in  a  case  of  misdemeanor 
is  not  bound  over  to  prosecute  at  the  assizes,  the  court 
of  assizes  has  power  to  allow  his  expenses  under  s.  23 
of  7  Geo.  4,  c.  04  ;  if,  however,  the  witnesses  be 
subposnaed,  their  expenses  may  be  granted  {B..  v.  Jeyes 
(1835).  3  A.  &  E.  416).  All  the  judges,  however, 
agreed  that  this  power  to  grant  costs  did  not  apply 
when  the  prosecutor  had  removed  the  indictment  by 
writ  o£  certiorari  into  the  King's  Bench,  although  he 
had  preferred  the  indictment  according  to  his  recog- 
nizance (i?.  V.  mchanh  (1828),  8  B.  &  C.  420)  ; 
and  in  1  Archbold's  Peel's  Acts  (3rd  ed.),  p.  214,  where 
it  appears  that  this  only  applies  where  the  removal  is 
by  the  prosecutor  ;  and  in  another  case,  where  he 
preferred  the  indictment  without  being  under  recog- 
nizance and  removed  it  by  certiorari,  and  it  was  tried  at 
nisi  prius,  it  was  held  that  neither  the  court  at  nisi 
prius  nor  the  Court  of  King's  Bench  could  award  costs 
under  this  statute  {JR.  v.  Jolmson  (1827),  1  Moo.  C.  C. 
173  ;  R.  V.  Treasurer  of  Exeter  (1829),  5  M.  &  R. 
167  ;  1  Russ.  C.  &  M.  100).  If  the  costs  are  not  paid 
by  the  treasurer  of  the  county  or  borough  in  accordance 
with  the  order,  that  officer  will  be  liable  to  indictment 
for  disobedience  to  the  order  of  the  court  (i?.  v.  Jeyes, 
uhi  supra;  R.  v.  Sheering,  uhi  suprci).  There  is  no 
remedy  by  way  of  mandamus  to  the  treasurer  to  compel 
him  to  pay  such  costs,  the  remedy  by  indictment  for 
disobedience  is  the  only  remedy  ;  and  to  subject  such 


Certiorari.  79 

officer  to  this  remedy  by  indictment,  the  entire  order 
of  the  court  must  have  been  served  upon  him  {R.  v. 
Jo?ies  (1840),  2  Moo.  C.  C.  171  ;  9  C.  &  P.  401). 
Section  77  of  the  Malicious  Injuries  Act,  1861  (24  & 
25  Vict.  c.  97),  provides  for  the  payment  of  costs  in 
prosecutions  for  the  misdemeanors  committed  in  contra- 
vention of  s.  12  of  that  statute,  being  the  misdemeanors 
of  riotously  and  tumultuously  injuring-  buildings  or 
machinery  (/)i). 

Regulations  made  by  the  Secretary  of  State  govern 
the  allowances  payable  to  prosecutors  and  witnesses  in 
criminal  prosecutions,  see  Stat.  R.  &  0.  (1904), 
No.  1219  («). 

Certiorari. 

The  statute  21  Jac.  1,  c.  8,  s.  4,  deals  with  the 
removal  by  certiorari  of  indictments  for  riot,  forcible 
entry,  or  assault,  from  the  courts  of  quarter  sessions 
into  the  King's  Bench  Division.  It  imposes  various 
conditions  upon  persons  so  wishing  to  remove  indict- 
ments for  trial  outside  the  counties  in  which  the 
offences  charged  were  committed.  As  to  procedure 
upon  trial  in  the  King's  Bench  Division,  see  Short  and 
Mellor's  Crown  Office  Practice,  p.  187,  and  the  Crown 
Office  Rules,  1906,  and  as  to  costs  upon  certiorari,  see 
the  cases  of  M.  v.  Oastler  (1874),  L.  R.  9  Q.  B.  132  ; 
43  L.  J.  Q.  B.  42  ;  E.  v.  Bayard,  [1892]  2  Q.  B. 
181  ;  li.  V.  Woodhoiise  (1906),  75  L.  J.  K.  B.  501, 
and  the  (Jrown  Office  Rules,  1906. 

(?»)  See  this  section,  jxi.if. 

(«)  See  Archbold's  Cr.  Tl.,  23rd  ed.,  p.  249. 
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Expenses  of  Suppressing  Riots. 

By  41  Geo.  3,  c.  78,  s.  2,  auy  two  justices  within 
their  jurisdiction  may,  by  writing  under  their  hands, 
order  any  reasonable  and  necessary  allowance  for 
extraordinary  expenses  incurred  in  the  execution  of 
their  duty  in  cases  of  tumult,  riot,  and  felony,  subject 
to  the  approval  of  the  next  general  quarter  sessions, 
who  may  order  the  treasurer  of  the  county  to  pay  the 
high  constable  such  sums  as  they  deem  reasonable. 
Payments  to  voluntary  special  constables  to  suppress  a 
riot,  and  extra  payment  for  the  extraordinary  exertions 
of  the  ordinary  constables,  are  "reasonable  and  neces- 
sary allowances  .  .  .  for  .  .  .  extraordinary  expenses " 
within  the  meaning  of  this  statute  (H.  v.  Leicester  J  J. 
(1827),  7  B.  &  C.  Gj.  As  to  the  office  of  high  constable, 
and  the  substitution  of  other  officers  for  the  performance 
of  a  high  constable's  duties,  see  the  High  Constables 
Act,  1869  (32  &  33  Vict.  c.  47).  The  position  of  chief 
constables  and  the  police  generally,  is  affected  by  the 
Local  Government  Act,  1888  (51  &  52  Vict.  c.  41).  but 
the  details  of  such  alterations  need  not  be  given  here. 

The  expenses  of  special  constables  are  also  provided 
for  by  the  Special  Constables  Act,  1831  (1  &  2  Will.  4, 
c.  41,  s.  13),  and  by  the  Special  Constables  Act,  1838 
(1  &  2  Vict.  c.  80)  (relating  to  their  appointment  during 
disturbances  caused  by  labourers  employed  upon  rail- 
ways, canals,  and  public  works).  See,  as  to  order  for 
payment  of  expenses  in  these  cases :  R.  v.  Cheshire  Lines 
Committee  (1874),  L.  R.  8  Q.  B.  344  :  37  J.  P.  806  ; 
42  L.  J.  M.  C.  100  ;  'l^  L.  T.  (n.s.)  808  ;  and  in 
boroughs  under  the  Municipal  Corporations  Act,  1882 
(45  &  46  Vict.  c.  50,  s.  196,  Scheds.  4,  5),  fixing  a  scale 
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of  remuneration  to  boroiioh  special  constables,  see,  as 
to  statute,  1  &  2  Will.  -1,  c.  41,  s.  13,  the  cases  of  R.  v. 
Middlesex  JJ.  (18G8j,  32  J.  P.  661  ;  18  L.  T.  (n.s.) 
680;  R.  V.  HamUton  (1868),  L.  R.  3  Q.  B.  718). 
Special  constables  in  the  metropolitan  police  district 
may  be  paid  out  of  the  Metropolitan  Police  Fund 
(Police  Act,  1890  (53  &  54  Vict.  c.  45),  s.  28). 

The  Riot  (Damat^es)  Act,  1886,  post,  does  not  affect 
the  question  of  expenses  incurred  in  the  suppression  of 
riots. 


STATUTORY   RIOTS. 

Demolishing  Buildings  (Act  op  1861). 

The  statute  7  &  8  Geo.  4,  c.  27,  repealed  the  earlier 
statutes  (9  Geo.  3,  c.  29  ;  52  Geo.  3,  c.  130  ;  56  Geo.  3, 
c.  125,  and  1  Geo.  1,  st.  2,  c.  5,  ss.  4,  6),  so  far  as  it  relates 
to  rioters  demolishing  houses,  etc.,  and  in  a  consoli- 
dating statute  (7  &  8  Geo.  4,  c.  30),  passed  in  the  same 
year  (1827),  the  provisions  of  the  repealed  statutes 
with  regard  to  riotous  demolition  of  property  were 
re-enacted . 

The  repealing  statute  (24  &  25  Vict.  c.  95)  of  the 
group  of  Criminal  Law  Consolidation  Acts  of  1861, 
however,  repealed  the  whole  of  7  &  8  Geo.  4,  c.  30,  and 
the  offences  provided  against  in  that  statute  were  dealt 
with  in  the  Malicious  Injuries  to  Property  Act,  1861 
(24  &  25  Vict.  c.  97).  Section  11  of  24  &  25  Vict. 
o.  97,  is  a  re-enactment  of  s.  8  of  7  &  8  Geo.  4,  c.  30, 
with  certain  additions  shown  in  italics,  as  follows  : 

"  If  any  persons  riotously  and  tumultuously  assembled 
together  to  the  disturbance  of  the  pubUc  peace  shall  unlaw- 
fully and  with  force  demolish,  or  pull   down  or  destroy,  or 
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begin  to  demolish,  pull  down,  or  destroy,  ;uiy  church,  chapel, 
meeting-house,  or  other  place  of  divine  worship  (n),  or  any 
house,  stable,  coach-house,  outhouse,  warehouse,  office,  shop, 
mill,  malthouse,  hop-oast,  barn,  granary,  nhed,  hoi-el,  or  fold,  or 
any  building  or  erection  used  htfarmitig  hntd,  or  in  carrying  on 
any  trade  or  manufacture,  or  any  branch  thereof,  or  any  hiiildiii;/, 
other  than  such  us  are  in  this  section  before -mentioned,  belonging 
to  the  Qnee7i,  or  to  any  connty,  riding,  division,  city,  borough,  jwor 
lair  vnio7i,  ixirish,  or  p7«ce,  or  belonging  to  any  nniversity,  or 
college  or  hall  of  any  nniversity,  or  to  any  inn  of  court,  or  devoted 
or  dedicated  to  iJuhlic  vseor  ornament,  or  erected  or  maintained  by 
public  si(bscrij)tifi)i  or  contributio7i,  or  any  machinery,  whether 
fixed  or  moveable,  prepared  for  or  employed  in  any  manufacture, 
or  in  any  branch  thereof,  or  any  steam  engine  or  other  engine 
for  sinking,  Avorking,  ventilating,  or  draining  any  mine,  or  any 
staith,  building,  or  erection  used  in  conducting  the  business  of 
any  mine  (j)),  or  any  bridge,  w^aggon-way,  or  trunk  for  con- 
veying minerals  from  any  mine,  every  such  offender  shall  be 
guilty  of  felony,  and  being  convicted  thereof  shall  be  liable 
.     .     to  be  kept  in  penal  servitude  for  life     .     .     ."  (q). 

Section  12  of  24  &  25  Vict.  c.  97,  is  as  follows : 

"  If  any  persons  riotously  and  tumultuously  assembled 
together  to  the  disturbance  of  the  public  peace  shall  unlaw- 
fully and  with  force  injure  or  damage  any  such  church,  chapel, 
meeting-house,  place  of  divine  worship,  house,  stable,  coach- 
house, outhouse,  warehouse,  office,  shop,  mill,  malthouse,  hop- 
oast,  barn,  granary,  shed,  hovel,  fold,  building,  erection, 
machinery,  engine,  staith,  bridge,  waggon-way,  or  trunk,  as  is 
in  the  last  preceding  section  mentioned,  every  such  offender 
shall  be  guilty  of  a  misdemeanour,  and  being  convicted  thereof 

((')  As  to  compensation  for  damage  to  churches,  etc.  see  The  Kiot 
(Damages)  Act,  1886  (49  &;  50  Vict.  c.  38),  s.  7,  pod. 

Q2>)  In  Barwrll  v.  Hvndred  if  Wi/ifcrxtol^e  (1850),  14  Q.  B.  704,  it 
was  held  that  a  wooden  trough  by  which  water  was  conveyed  from  a 
spring  to  a  pool  at  a  distance  from  the  mine,  for  the  purpose  of  washing 
the  lire,  was  an  erection  used  for  conducting  the  business  of  a  mine 
within  7  &  8  Geo.  4,  c.  31,  s.  2,  now  repealed  by  the  Kiot  (Damages) 
Act,  lSSC,,])(i.st. 

Oj)  By  the  Penal  Servitude  Act,  1891  (54  &  55  Vict.  c.  69),  s.  1,  a 
court  which  can  award  penal  servitude  may  award  any  term  not  less 
than  three  years,  or  imprisonment  for  any  term  not  exceeding  two 
years  with  or  without  hard  labour.  The  power  to  award  the  punish- 
ment of  solitary  confinement  has  been  taken  away  (S.  L.  K.  1893). 
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shall  be  liable  .  .  .  to  be  kept  in  penal  servitude  for  any 
term  not  exceeding  seven  years,  .  .  .  :  Provided  that  if 
upon  the  trial  of  any  person  for  any  felony  in  the  last  preceding 
section  mentioned,  the  jury  shall  not  be  satisfied  that  such 
person  is  guilty  thereof,  but  shall  be  satisfied  that  he  is  guilty 
of  any  offence  in  this  section  mentioned,  then  the  jury  may  find 
him  guilty  thereof,  and  he  may  be  punished  accordingly." 

Under  the  7  &  8  Geo.  4,  c.  30,  s.  8,  it  was  held  that 
in  order  to  convict  of  the  ofifence  of  beginning  to 
demolish  a  house,  etc.,  the  jury  must  be  satisfied  that 
the  rioters  intended  to  demolish  the  whole  house,  and 
this  led  to  numerous  acquittals  (r).  Section  12  of  24  & 
25  Vict.  c.  97,  just  quoted,  was  therefore  drafted  for 
the  express  purpose  of  providing  both  for  cases  where 
there  is  no  sufficient  evidence  of  an  intention  to  proceed 
to  a  total  demolition  of  the  house,  etc.,  and  also  for  cases 
where  no  such  intention  ever  existed  among  those 
riotously  and  tumultuously  assembled.  The  latter  part 
of  the  section,  therefore,  enables  the  petty  jury  who  try 
an  indictment  for  any  felony  mentioned  in  s.  11,  to- 
convict  of  the  offence  created  by  s.  12  if  they  are  not 
of  opinion  that  an  offence  within  the  preceding  section 
has  been  satisfactorily  proved  {s).  This  power,  it  will 
be  noticed,  is  limited  to  the  petty  jury,  therefore  in 
cases  of  doubt  it  will  be  more  prudent  to  indict  for  the 


()•)  See  the  cases  quoted,  jjo-st,  as  to  what  amounted  to  a  "  demolition  " 
within  that  section. 

(.?)  Under  7  &  8  Geo.  4,  c.  30,  the  punishment  for  felonious  rioting 
was  that  of  death,  hut  by  4  &  5  "Vict.  c.  56,  and  6  &  7  Vict.  c.  10,  this 
was  reduced  to  transportation  for  life,  now  altered  to  penal  servitude 
for  life.  It  may  also  be  noticed  that  7  k.  S  Geo.  4,  c.  30,  s.  8,  was  made 
by  2  ic  3  Will.  4,  c.  72,  to  include  felonious  and  riotous  demolition  of 
thresh i/tfi  mac/iincs,  to  compensate  for  damage  to  which  the  Hundred 
was  made  liable.  2  &  3  Will.  4,  c.  72,  remained  in  force  down  to  1886, 
and  was  repealed  by  49  &c  .'50  Vict.  c.  38  (The  Riot  (Damages)  Act,  1886). 
8ee  as  to  damage  to  such  machines,  21  &  25  Vict.  c.  97,  s.  15. 

G  2 
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offence  under  s.  12,  as  in  that  case  the  grand  jury  may 
find  a  true  bill  under  that  section  should  they  reject  a 
bill  under  s.  11. 

It  may  be  premised  that  the  decisions  under  7  & 
8  Geo.  4,  c.  30,  were,  prior  to  the  year  1886,  of  con- 
siderable importance  as  bearing  upon  the  question  of 
the  liability  of  the  Hundred  to  pay  compensation  for 
the  damage  done  in  the  course  of  the  riot  ;  for  the 
Hundred  was  formerly  not  liable  to  pay  such  compen- 
sation, except  in  cases  where  the  rioting  was  felonious 
within  the  meaning  of  the  statute.  But,  by  the  Riot 
(Damages)  Act,  1886,  felonious  demolition  of  property 
is  no  longer  necessary  to  be  proved  in  order  to  entitle 
the  owners  thereof  to  compensation  (t). 

Althouoh  the  cases  under  the  statute  7  &  8  Geo.  4, 
c.  30,  are  now  unimportant  as  regards  the  liability  of 
the  Hundred,  yet  they  must  still  be  referred  to,  because 
the  language  of  s.  11  of  24  &  25  Vict.  c.  97,  above 
quoted,  is  almost  a  re-enactment  of  s.  8  of  the  earlier 
statute. 

As  the  word  "  riotously  "  in  s.  11  is  not  defined  by 
the  statute,  the  common  law  definition  of  riot  must  be 
resorted  to,  in  order  to  determine  whether  an  offence 
has  been  committed  within  the  provisions  of  this  section 
(R.  V.  Langford  (1842),  C.  &  M.  602  ;  S.  C,  sub  mm. 
E.  V.  PJiiliips,  2  Moo.  C.  C.  252). 

What  is  a  "Demolition"  under  the  Statute. 

The  words  of  s.  11  are  "  demolish,  pull  down,  or 
destroy,"  but  there  need  not  be  a  total  demolition  or 
destruction  to  constitute  the  offence.     If  the  building 

(t)    See  this  statute  in  full,  post. 
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or  erection  were  reduced  to  a  useless  state  of  habitation 
or  other  purpose  for  which  it  was  intended  it  would, 
according  to  the  best  authorities,  be  wuthiu  the  section. 
Thus  when  the  house  was  broken  into,  the  windows 
demolished,  a  considerable  quantity  of  furniture  burnt 
outside  the  house,  and  fires  lighted  on  the  floors  of 
the  various  rooms,  so  that  the  house  was  rendered 
quite  uninhabitable,  the  prisoners  were  held  rightly 
convicted  (i?.  v.  Harris  (1842),  1  C.  &  M.  661,  per 
TiNDAL,  C.J.,  Park,  J.,  and  Rolfe,  B.)  So  also  when 
a  cottage  was  pulled  down  to  the  ground,  except  the 
chimney  {R.  v.  Langford  (1842),  1  C.  &  M.  602,  per 
Patteson,  J.) 

As  against  these  cases  of  R.  v.  Harris  and  R.  v. 
Langford,  however,  must  be  placed  the  observations  of 
Coleridge,  J.,  in  R.  v.  Adayns  (1842),  1  C.  &  M.  299, 
where  the  learned  judge  is  reported  to  have  said  that 
the  intention  necessary  to  be  proved  binder  the  statute 
must  be  "  to  leave  the  house  no  house  at  all."  "  If  the 
prisoners  intended  to  leave  it  still  a  house,  though  in  a 
state  however  dilapidated,  they  are  not  guilty.  If  a 
man  were  to  say,  '  I  have  pulled  down  my  house,'  we 
should  understand  what  he  meant  ;  the  state  of  that 
house  must  be  the  state  to  which  these  people  intended 
to  reduce  this.  '  Demolish,'  '  pull  down,'  or  '  destroy,' 
are  strong  words  and  hard  of  proof." 

The  facts  in  R.  v.  Adams,  were  these,  that  during  an 
election  riot  the  house  had  been  forcibly  entered  by 
the  mob,  and  many  of  them  said  to  the  landlord  "  Turn 
out  the  bloody  blues  (the  rival  party)  or  we  will  have 
the  house  down."  They  destroyed  every  moveable  they 
could  find,  and  some  fixtures,  glasses,  plates,  china, 
chairs,   windows,   and  window-frames  ;  thev  wrenched 
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the  bars  away  from  one  window,  and  in  so  doing  tore 
down  part  of  the  brickwork  in  which  the  bars  were 
fixed.  On  a  cry  being  raised  that  the  police  were 
coming  they  quitted  the  premises.  One  witness,  the 
daughter  of  the  landlord,  said,  "  As  far  as  I  saw  they 
had  done  all  they  wanted  to  do,  and  were  going  away. 
1  did  not  suppose  that  they  were  going  to  pull  down 
the  very  walls  of  the  house."  The  question  was 
certainly  left  to  the  jury  as  to  their  intention,  but 
it  is  submitted  that  the  other  cases  cited  show  that 
the  Act  did  not  require  such  a  total  destruction  as 
Coleridge,  J.,  would  seem,  according  to  the  report, 
to  have  thought  essential. 

There  seems  to  be  no  reason  for  excluding  from  the 
operation  of  the  statute  any  mode  of  destruction  calcu- 
lated to  effect  the  demolition  of  the  building,  so  it  was 
held  that  if  rioters  destroy  a  house  by  fire  this  amounts 
to  a  felonious  demolition  of  it  within  7  &  8  Geo.  4, 
c.  30,  s.  8,  and  the  persons  guilty  of  such  an  offence 
may  be  convicted  on  an  indictment  under  that  statute, 
and  need  not  be  indicted  for  arson  («). 

What  is  a  "Beginning  to  Demolish." 

The  construction  put  upon  these  words  which  occurred 
in  the  Act  of  7  &  8  Geo.  4,  c.  30,  s.  8,  as  well  as  in  the 
present  section,  is  that  the  partial  demolition  must  be 
with  the  intention  to  demolish  the  whole.  The  ques- 
tion in  each  case  of  incomplete  demolition  will  be,  for 
what  reason  did  the  mob  leave  off'?     Was  it  because 


00  R.  v.  Harris  (18i2),  C.  &  M.  661  ;  B.  v.  Simpson  (1842),  C.  & 
M.  669  ;  B.  v.  Christian  (ISU).  12  L.  J.  M.  C.  26  ;  B.  v.  ffowt-U  (1839), 
3  St.  Tr.  (M.S.)  1087,  9  C.  &  P.  437  ;  and  see  B.  v.  Wki.ston.  (1842), 
2  Dow.  (N.s.)  408. 
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they  had  completed  theii-  purpose,  or  was  it  because 
they  were  interrupted  or  expected  to  be  interrupted  ; 
and  if  not  interrupted,  would  they  have  destroyed  the 
whole  ?  If  they  leave  off  without  being  interrupted  or 
perhaps  without  fear  of  interruption,  this  would  doubt- 
less be  legitimate  evidence  of  the  absence  of  intention 
to  completely  demolish  the  house  ;  and,  on  the  other 
hand,  if  there  be  no  direct  evidence  of  the  intention 
which  the  rioters  originally  had,  what  is  actually  done 
by  them  to  the  premises  will  be  evidence  from  which 
juries,  having  regard  to  all  the  surrounding  circum- 
stances of  the  case,  would  be  justified  in  drawing  the 
inference  that  the  felonious  intention  aimed  at  by  s.  11 
existed  at  the  time  the  damage  was  done.  The  exist- 
ence in  the  statute  of  s.  12,  and  of  the  powers  therein 
■contained  of  convicting  for  the  misdemeanour  upon  an 
indictment  for  the  graver  offence  under  the  earlier 
section  will,  no  doubt,  in  cases  where  the  intention  is 
doubtful,  be  fully  appreciated  by  juries. 

The  following  extract  from  an  elaborate  summing  up 
of  LiTTLEDALE,  J.,  in  R.  V.  Howell  (1839),  3  St.  Tr. 
<N.s.),  p.  1144  ;  9  C.  &  P.  437,  in  the  "  Bull  Ring 
riots,"  shows  with  great  clearness  what  amounts  to  a 
■"  beginning  to  demolish  "  under  this  statute. 

"  In  Rer.  V.  Thomas  (1830),  4  C.  &  P.  237,"  said  his  lordship, 
•"  which  was  decided  by  me,  it  appeared  that  the  prisoner  and 
others  on  the  15th  of  March,  1830,  at  about  midnight,  came  to 
the  house  of  the  prosecutor,  and  that,  having  in  a  riotous 
manner  burst  open  the  door,  they  broke  some  of  the  furniture, 
all  the  windows,  and  one  of  the  window-frames,  and  forced  out 
a  small  iron  bar  ;  and  that  after  doing  this  mischief  they  went 
away.  It  did  not  appear  that  there  was  anything  to  hinder  the 
rioters  from  doing  more  damage  if  they  had  chosen  so  to  do. 
I  held  in  that  case,  '  that  this  will  not  be  a  beginning  to 
■demolish  within  the  Act  of  Parliament,  unless  the  jury  shall  be 
satisfied  that  the  ultimate  object  of  the  rioters  was  to  demolish 
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the  house,  and  that  if  they  had  carried  their  intentions  into 
full  etfect,  they  would,  in  point  of  fact,  have  demolished  it. 
Now,  here  that  is  not  so,  for  they  came  to  do  a  great  deal  of 
mischief,  and  then  go  away,  having  manifestly  completed  their 
purpose,  and  done  all  the  injury  they  meant  to  do.'  A  nearly 
similar  rule  is  laid  down  by  Lord  Chief  Justice  Tindal,  in  a 
case  (r)  where  parties  pursued  an  individual  who  took  refuge 
in  a  house,  and  broke  the  windows  and  destroyed  the  furniture, 
and  then  went  away  ;  and  in  the  case  of  Re.r  v.  Batt  (1834), 
6  C.  &  P.  32U,  Baron  Gurnev  says  :  '  In  the  case  of  Re.r  v. 
Thoiiioft,  there  was  nothing  to  prevent  the  rioters  from  going 
on  ;  and,  in  favour  of  life,  it  was  inferred  that,  as  they  left  off 
voluntarily,  they  never  had  any  intention  of  proceeding  further. 
But  certainly  that  is  not  so  here,  because  there  is  the  inter- 
ference of  the  police,  and  it  was  after  the  threats  of  the  police 
that  the  mob  desisted.  If  you  are  of  opinion  that  this  mob 
began  to  do  mischief  to  the  house,  intending  to  persist  in 
demolishing  it  if  they  had  not  been  interrupted,  the  offence 
charged  will  have  been  committed.'  There  is  no  doubt  that 
the  rule  of  law,  as  there  laid  down,  is  applicable  to  this  case. 
If  part  of  the  object  of  these  rioters  was  to  destroy  and 
demolish  this  house,  and  they  began  to  demolish  it.  they  are 
clearly  guilty  of  this  felony.  The  demolition  in  this  case  was 
by  means  of  fire  :  and  although  there  is  a  specific  enactment  as 
to  arson,  yet  if  burning  is  the  means  of  the  demolition  of  the 
house,  it  is  just  as  much  within  this  enactment  as  the  knocking 
down  of  the  house  by  hammers  or  crow-bars,  or  anything  else. 
If  the  mob  went  away  without  doing  any  act  at  all,  they  would 
not  be  guilty  of  this  offence,  Avhatever  their  intention  might 
be  ;  but  if,  having  once  begun  it,  they  are  prevented  from 
going  on  with  the  act  of  demolition  by  the  interference  of  the 
military,  I  am  of  opinion  that  this  is  a  case  clearly  within  this 
enactment  "  (/'•). 

It  was  siiiularlj  held  in  B.  v.  Price  (1833),  5  C.  &  P. 
510,  that  an  indictment  for  feloniously  beginning  to 
demolish  a  house  cannot  be  supported  unless  the  persons 
committing  the  outrage  had  an  intention  of  destroying 
the  house  ;  and,  therefore,  when  considerable  damage 


((•)   R.  V.  Priri-  (1833),  r,  C.  &  P.  510. 

(^iti)  See  also  Ashtun'x  Cii.ii-  (1830),  1   Lewin  296,  cited  in  1  Kussell 
Cr.  Ac  M.,  6th  ed.,  p.  567. 
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was  doue  to  a  house  by  a  mob  who  did  this  with  an 
intention  of  seizing  a  person  who  had  taken  refuge 
therein,  this  was  held  not  to  be  within  the  statute. 

Demolition  not  PRiiiARV  Object  of  Mob. 

So  also  in  R.  v.  Batt  (1834),  6  C.  &  P.  329,  cited 
by  LiTTLEDALE,  J.,  supra,  where  a  party  of  coal- 
whippers,  having  a  feeling  of  ill-will  against  a  coal- 
lumper,  who  paid  less  than  the  usual  rate  of  wages, 
created  a  mob,  and  riotously  went  to  the  house  where 
he  kept  his  pay-table,  and  cried  out  that  they  would 
murder  him,  and  began  to  throw  stones,  and  broke 
windows  and  partitions  and  part  of  a  wall,  and  con- 
tinued, after  his  escape,  throwing  stones  at  the  house 
till  they  were  compelled  to  desist  by  the  threats  of  the 
police,  it  was  held  that  they  might  be  convicted  of 
beginning  to  demolish  under  7  k  S  Geo.  4,  c.  30, 
s.  8,  though  their  principal  object  was  to  injure  the 
coal-lumper,  provided  that  it  was  also  their  object  to 
demolish  the  house  either  on  account  of  its  being  used 
by  him  or  his  men,  and  though  they  had  not  any  ill- 
will  against  the  owner  of  the  house  personally.  In  R.  v. 
Howell,  supra,  it  was  also  laid  down  that  if  a  part  of  the 
object  of  the  rioters  be  to  demolish  the  house,  it  makes 
no  difference  that  they  also  acted  with  another  object, 
such  as  to  injure  a  person  who  had  taken  refuge 
there. 

In  Beckiinth  v.  Wood  (1817),  2  Stark.  263,  where 
the  house  was  attacked  l)y  a  mob  with  intent  to  liberate 
their  leader,  or  to  pull  down  the  house  if  he  was  not 
restored  to  them,  and  acts  of  violence  were  committed, 
Lord  Ellenboroigh  considered  that  the  offence  was 
complete.     The  distinction  l>etween  this  case  and  R.  v. 
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Price,  supra,  decidod  by  Tindal,  C.J.,  appears  to  be 
that  in  the  latter  the  mob  desisted  from  their  destruc- 
tion of  the  house  because  they  were  unable  to  find  the 
person  for  the  purpose  of  seizing  whom  the  damage  to 
the  house  was  commenced,  and  the  fact  that  they  left 
off  of  their  own  accord  negatived  the  intention  of 
•'demolishing"  the  house. 

Liability  of  Hundred  for  Felonious  Damage. 

As  has  been  before  stated,  the  liability  of  the  Hundred 

for  riotous  damage  did  not  arise  except  in  cases  where 

such  damage  was  felonious.     The  cases,  therefore,  upon 

the  liability  of  the  Hundred  are  illustrative  of  the  extent 

to    which    the    damage    must    go    before    it    becomes 

felonious  damage. 

"  It  is  not  every  breaking  of  the  windows  or  doors  of  a  house 
which  will  make  the  Hundred  answerable.  The  acts  of  the 
mob  must  indicate  a  purpose  to  demolish  the  house  "  {x). 

Two  cases  upon  the  subject,  Drake  v.  Footitt,  Drake  v. 
Hankin  (1881),  7  Q.  B.  D.  201  ;  45  J.  P.  798  ; 
.50  L.  J.  M.  C.  141  ;  45  L.  T.  (n.s.)  420,  arose  out 
of  the  election  riots  at  Great  Marlow,  in  April,  1880. 
In  one  of  these  (in  which  Footitt  was  the  respondent) 
the  mob  had  torn  down  a  lamp  fixed  into  the  wall  of 
the  respondent's  house,  had  thrown  stones  at  the  house, 
breaking  the  windows  and  injuring  the  masonry  and 
some  iron  shutters  fixed  to  the  windows.  In  the  other 
case  (in  which  Hankin  was  the  respondent)  the  mob 
broke  the  windows  of  the  shop  in  which  he  carried  on 
the  business  of  a  tobacconist,  and  stole  about  £2  worth 

(x)  King  V.  Chambers  (1816),  4  Camp.  377,  per  Lord  Ellen- 
BOROUGH.     See  also  Re'ul  v.  Clarke,  infra. 
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of  tobacco  from  the  shop  window.  About  ninety  other 
houses  in  the  town  were  similarly  treated.  The 
damage  to  the  house  of  each  respondent  was  caused 
prior  to  the  reading  of  the  proclamation  under  the  Riot 
Act. 

At  a  special  petty  sessions  under  7  &  8  Geo.  -1,  c.  31, 
s.  2,  the  justices  found  that  the  houses  in  question  had 
been  feloniously  demolished  in  part,  so  as  to  make  the 
Hundred  liable  to  pay  compensation.  It  was  argued 
for  the  respondent  Haukin,  on  appeal  to  the  Queen's 
Bench  Division,  that  the  breaking  of  the  window  and 
subsequent  larceny  of  the  tobacco  amounted  to  a 
felonious  demolition,  apart  from  the  operation  of  the 
Riot  Act.  It  was  held,  however,  that  there  was  no 
evidence  of  felonious  demolition. 

LiNDLEY,  J.,  in  delivering  the  judgment  of  the  court, 
after  reading  s.  2  of  7  &  8  Geo.  4,  c.  31,  making  the 
Hundred  liable  where  a  house  is  "  feloniously  demolished, 
pulled  down  or  destroyed  wholly  or  in  part,"  and 
referring  to  ss.  1,  4  and  6  of  the  Riot  Act,  said  : 

"  It  was  decided  under  the  Riot  Act  that  there  was  no 
liability  on  the  part  of  the  Hundred  to  make  good  damage  done 
to  houses  unless  the  houses  were  feloniously  demolished,  or 
destroyed,  or  commenced  to  be  feloniously  demolished  under 
s.  4  (?/).  Then  it  was  decided  further  that  there  was  no 
destruction  or  demolition  which  amounted  to  a  felony  within 
the  Riot  Act,  unless  there  was  a  total  destruction,  or  the 
beginning  of  a  total  destruction,  that  is  to  say,  unless  there 
was  some  intent  or  purpose  to  destroy  the  house  ;  and  the 
cases  decided  that  if  the  mob  attacked  the  house  for  the  pur- 
pose of  maliciously  injuring  it — not  destroying  it — and  with  no 
purpose  to  destroy,  but  breaking  the  windows  and  smashing 
the  doors,  that  alone  was  not  only  no  destruction  and  not 
commencement  of  destruction,  but  it  was  not  an  offence  within 

(y)  Rnd  V.  Clarh'  fI798),  7  T.  H.  4'J(). 
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the  Act  at  all,  unless  there  was  something  more  to  show  that 
they  intended  to  destroy,  and  if  they  left  the  house  when  they 
might  have  destroyed  it,  but  did  not,  without  being  prevented 
by  the  police  or  otherwise,  the  case  was  held  not  to  come  within 
s.  4  of  the  Act  ;  that  is  to  say,  it  was  held  that  there  was  no 
felonious  attack  upon  the  house.  But  if,  on  the  other  hand, 
tliey  were  proceeding  to  demolish  it,  and  the  evidence  would 
have  warranted  the  inference  that  they  would  have  demolished 
it  if  not  prevented,  it  was  a  commencement  to  demolish  or 
destroy.  The  7  &  8  Geo.  4,  c.  27,  repealed  both  the  4th  and 
6th  sections  of  the  Riot  Act.  .  .  .  The  7  &  8  Geo.  4,  c.  30, 
by  s.  8  re-enacted  in  substance  s.  4  of  the  Riot  Act.  .  .  .  Now 
the  construction  put  upon  7  &  8  Geo.  4,  c.  30,  s.  8,  in  all  these 
cases  (z)  is  the  same  as  that  put  upon  s.  4  of  the  Riot  Act,  and 
comes  to  this,  that  there  is  no  felony  committed  under  7  & 
8  Geo.  4,  c.  30,  s.  8,  unless  there  was  demolition  or  destruction, 
or  the  commencement  of  demolition  or  destruction,  the  pur- 
pose being  to  effect  a  complete  demolition  and  destruction  if 
there  was  no  interruption.  That  being  the  case,  we  pass  on  to 
the  statutes  in  force  at  the  time  when  this  particular  riot  took 
place.  Those  are  24  &  25  Vict.  c.  97,  s.  11  (which  has 
replaced  in  substance  7  &  8  Geo.  4,  c.  30,  s.  8,  and  relates  to 
the  felonious  destruction  or  demolition  of  houses),  and  24  & 
25  Yict.  c.  97,  s.  12,  which  relates  to  malicious  damage  and 
injuries  to  houses,  etc.  If  there  is  a  demolition  or  destruction, 
or  the  commencement  of  a  demolition  or  destruction,  such  as 
is  mentioned  in  s.  11,  it  is  felonious  by  the  Act.  If  it  is  short 
of  that — if  it  is  injury  or  damage,  no  demolition  or  destruction, 
or  any  intent  or  purpose  to  destroy — the  offence  is  a  mis- 
demeanor under  s.  12,  but  not  a  felonj^  under  s.  11.  . 
In  Footitt's  case  there  really  was  nothing  but  the  injury  to  the 
house,  and  that  that  was  a  misdemeanor,  in  the  sense  of 
malicious  injury  under  s.  12,  is  plain  enough.  ...  In 
Hankin's  case  the  conclusion  is  the  same,  notwithstanding  the 
felony — notwithstanding  that  after  the  place  was  broken  open, 
there  being  no  intent  to  destroy  the  house,  some  of  the  mob 
stole  some  tobacco,  for  that  does  not  make  the  demolition  of 
the  house  demolition  in  whole  or  in  part  within  7  &  8  Geo.  4, 
c.  31,  s.  2." 

Injury  must  be  to  Part  of  Freehold. 

The  part  injured  must  be  some  part  of  the  freehold, 
and  the  destruction  of  moveable  shop  shutters  would 

(:r)    Those  already  cited  in  the  text. 
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not,  therefore,  suffice  (E.  v.  Howell  (1839),  3  St.  Tr. 
(n.s.),  atp.  lltto  ;  9  0.  &P.  437  :  y><?r  Littledale,  J.)  ; 
and  where  stones  and  brickbats  had  been  thrown 
against  a  house  during  the  Corn  Law  Riots  of  1815.  and 
the  inside  window  shutters  and  window  sill  and  part  of 
the  fan-light  over  the  door  were  broken,  but  none  of 
the  window  panes,  Lord  Ellenborough  held  that  it 
was  a  sufficient  part  demolition  under  the  statute  to 
support  an  action  against  the  Hundred,  the  mob  only 
having  stopped  because  they  heard  that  the  Life 
Guards  were  coming  (Sampson  v.  Chambers  (1815), 
4  Camp.  221).  See  also  Burrows  v.  Wright  (1801), 
1  East,  615. 

And  in  a  case  which  occurred  during  the  Luddite 
Riots  in  1813,  the  prisoners  were  tried  and  convicted 
under  9  Geo.  3,  c.  29  (relating  to  damage  to  mills,  and 
similar  in  its  terms  to  the  present  statute),  for  an 
attack  upon  Mr.  Cartwright's  mill,  when  the  actual 
damage  was  a  destruction  of  the  windows  and  several 
of  the  window  frames,  which  were  fixed  in  the  stone 
work,  the  breaking  of  several  of  the  doors,  and  in  two 
instances  breaking  off  the  stone  jambs  {R.  v.  Haigh  and 
Others.     Report  of  trial  published  at  the  time). 

Assertion  of  a  Right  by  Rioters. 

In  R.  V.  Langford  (1842),  1  C.  &  M.  602,  it  was  laid 
down  by  Patteson,  J.,  that  if  persons  riotously  assemble 
and  demolish  a  house,  really  believing  that  it  is  the 
property  of  one  of  them,  and  act  bond  fide  in  the 
assertion  of  a  supposed  right,  this  will  not  be  a 
felonious  demolition  of  the  house  within  7  &  8  Geo.  4, 
c.  30,  s.  8.  It  is  believed  that  this  is  the  only  reported 
case  under  the  statute  in  which  this  principle  has  been 
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laid  down.  Tlie  statute  24  &  25  Vict,  c,  97  (a)  omits 
in  s.  11  the  word  "  maliciously,"  which  is  inserted  in 
the  other  sections  relating  to  felonious  injuries  to  pro- 
perty, e.(/.,  ss,  1-4,  15  ;  and  it  is  to  be  observed  that  the 
offence  to  which  this  aggravated  punishment  is  given  was 
an  offence  at  common  law,  the  danger  to  the  public  being 
the  same,  whether  the  tumult  and  violence  were  under 
a  supposed  claim  of  right  or  not.  It  rests,  it  is  pre- 
sumed, upon  the  common  law  principle,  that  to  constitute 
a  felony  there  must  be  an  evil  intention,  and  the  word 
"  feloniously  "  must  be  introduced  into  the  indictment 
to  give  the  offence  that  character,  and  to  attach  the 
legal  consequences  to  it  {B.  v.  Douglas  (1847), 
16  L.  J.  M.  C.  117  ;  James  v.  Phelps  (1840),  11  A.  & 
E.  483  ;  1  Hawk.  P.  C.  c.  25).  According,  therefore, 
to  R.  V.  Latipford,  supra,  the  bond  fide  assertion  of  a 
right  by  the  persons  riotously  assembled  together,  takes 
the  case  out  of  the  statute.  The  word  "  maliciously," 
which  is  contained  in  other  sections  of  24  &  25  Vict, 
c.  y7,  means  that  the  act  must  be  done  "  wilfully  and 
without  any  claim  or  pretence  of  right  to  do  it,"  and 
the  presence  of  this  word  implies  the  existence  of  a 
state  of  mind  in  the  offender  in  order  to  constitute  the 
offence  ;  but  it  is  not  always  the  case,  when  certain 
acts  are  made  felony,  and  the  indictment  charges  the 
doing  of  those  acts  "  feloniously,"  that  any  felonious 
state  of  mind  must  exist.  There  are  instances  of 
felonies  where  a  statute  has  provided  that  certain  acts 
shall  amount  to  felonies  if  done  by  any  person,  and 
where  no  particular  state  of  mind,  implying  "  fraud  " 
or  "  malice,"  is  at  all  necessary  to  accompany  the  act 

(«)    Ante,  p.  81. 
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forbidden  by  the  statute  in  order  to  complete  the 
offence.  See,  as  to  this  case,  R.  v.  Casey  (1874), 
8  Ir.  C.  L.  (C.  C.  R.)  408). 

It  has  been  seen  (/>)  that  in  most  cases  the  legality 
of  the  object  with  which  persons  assemble  together  i& 
no  defence  to  a  charge  of  riot,  should  such  object  be 
effected  by  violent  means  and  to  the  danger  of  the 
public  peace.  It  seems,  therefore,  to  be  doubtful 
whether  the  decision  in  is*,  v.  Lauaford,  snpra^  would 
be  now  adhered  to  in  this  respect. 

Number  of  Persons  Engaged. 

As  has  been  before  stated,  for  a  definition  of  the 
word  "  riotously  "  the  common  law  definition  of  riot 
must  be  resorted  to,  therefore  there  must  be  at  least 
three  persons  engaged  in  the  demolition  of  the  house. 
In  the  case  above-mentioned  {B.  v,  Laiuiford)  only 
four  men  were  present  at  the  destruction  of  the  house, 
and  it  is  believed  that  no  case  appears  in  the  book& 
in  which  a  less  number  of  persons  were  implicated.  In 
R.  V.  Nehou  (1840),  1  Craw.  &  D.  465,  Penne- 
FATHER,  B.,  in  trying  a  case  under  the  Irish  statute,. 
23  &  24  Geo.  3,  c,  20,  in  which  almost  the  same  words 
are  used,  held  that  a  demolition  by  a  few  persons  was 
not  within  the  statute,  for  that  it  was  only  aimed  at 
outrages  by  large  bodies  of  men.  In  the  English 
statute,  24  &  25  Vict.  c.  97,  ss.  11  and  12,  there  seems 
to  be  nothing  to  warrant  this  qualification  ;  indeed, 
R.  V.  LcuH/ford,  svpra,  although  decided  under  the 
earlier  statute  of  7  &  8  Geo.  4,  c.  30,  appears  to  be 
a  direct  authority  to  the  contrary. 

(Z>)    Ante,  p.  47. 
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Participation  in  Felonious  Rioting. 

The  remarks  already  made  iipon  joining  in  a  riot 
will  apply  here  with  equal  propriety.  But  it  is  pro- 
posed to  repeat  the  short  extract  from  the  charge  of 
TiNDAL,  C.J.  ((!),  upon  this  subject,  and  then  to 
quote  several  cases  as  illustrative  of  the  principles  then 
laid  down  : 

"  In  cases  of  this  description  you  will  consider  whether  the 
individual  charged  was  one  of  the  persons  constituting  a  riotous 
assemblage  which  was  effecting  the  destruction  of  the  building. 
If  he  formed  part  of  such  riotous  assembly  at  the  time  the  act 
of  demolition  commenced,  or  if  he  wilfully  joined  such  riotous 
assembly  so  as  to  co-operate  with  them  while  the  act  of 
demolition  was  going  on,  and  before  it  was  completed,  in  either 
case  he  comes  within  the  description  of  the  offence,  and  within 
the  penalties  imposed  by  the  Act  ;  although  he  may  not  have 
been  a  person  who  actually  assisted  with  his  own  hand  in  the 
demolition  of  the  building." 

This  statement  of  the  law  is  fully  supported,  both  by 
principle  and  authority,  and  R.  v.  Simpso)i,  Ellis  and 
Others  (1842),  C.  &  M.  669,  is  a  good  illustration  of 
its  application.  The  house  was  destroyed  by  fire,  and 
it  was  objected  that,  as  Ellis  was  shown  to  have  come 
up  after  the  fire  commenced,  he  would  not  be  guilty 
as  a  principal.  Tindal,  C.J.,  however,  overruled 
the  objection,  as  the  offence  was  distinct  from  arson, 
and  consisted  not  of  the  fact  of  destroying  the  house 
by  fire,  but  the  combined  facts  of  riotously  assembling, 
and  whilst  the  riot  continued  demolishing  the  house. 
The  whole  of  the  prisoner's  conduct  during  the  day 
was  before  the  jury,  and  it  was  left  to  them  to  say 
whether  he  had  not  incited  the  mob  to  destroy  the 
house,  and  afterwards  been  present  at  its  destruction. 

(c)   Ante,  p.  70. 
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So  in  R.  V.  Harris  (1842),  C.  &  M.  661,  where,  on 
a  charge  of  feloniously  demolishing  a  house,  it  appeared 
that  some  of  the  prisoners  set  fire  to  the  house  itself, 
and  that  others  carried  furniture  out  of  the  house  and 
burnt  it  in  a  fire  made  on  a  path  outside  the  house, 
it  was  held  to  be  a  question  for  the  jury  whether  the 
latter  persons  were  not  taking  part  in  a  general  design 
of  destroying  the  house  and  furniture,  and  if  so,  the 
jury  ought  to  convict  them  under  the  statute. 

in  B.  V.  Hoioell  (1839),  3  St.  Tr.  (n.s.)  1087  ; 
9  C.  &  P.  437,  on  a  similar  charge  in  respect  o£  the 
house  of  B.,  it  was  proved  that  A,  and  a  mob  of  persons 
assembled  at  H. ;  A.  there  addressed  the  mob  in  violent 
language,  and  led  them  in  a  direction  towards  a  police 
office  about  a  mile  from  H.,  some  of  the  mob  from 
time  to  time  leaving  and  others  joining.  At  the  police 
office  the  mob  broke  the  windows,  and  then  went  to 
attack  B.'s  house  and  set  it  on  fire,  A.  not  being  present 
at  the  attack  on  the  house  or  at  the  fire.  It  was  held 
that,  on  this  state  of  facts,  A.  ought  not  to  he  convicted 
of  the  demolition,  as  it  did  not  sufficiently  appear  what 
the  original  design  of  the  mob  at  H.  really  was,  nor 
whether  any  of  the  mob  who  were  at  H.  were  the 
persons  who  demolished  B.'s  house. 

It  is  quite  competent  to  the  prisoner  to  show  that 
he  was  compelled  to  join  the  mob  by  force  and  he  may 
call  a  witness  to  show  that  he  said  he  would  run  away 
at  the  first  opportunity  (R.  v.  CrutcJiIei/  (1831),  5  C.  & 
P.  133).  So  also  there  is  no  guiltjj  partici})ation  if 
the  person  joins  from  fear  of  death  or  from  compulsion 
(R.  V.  Gordoa  (1746),  1  East,  P.  C.  71).  But  an 
apprehension,  though  ever  so  well  grounded,  of  having 
property  wasted  or  destroyed,  or  of  suffering  any  other 
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mischief  not  ondanoerino-  the  per.son,   will   aflPord  no 

excuse  for  joining  or    continuing  with    rebels  (I^.   v. 

McGrowther    (174G),   1    East,   P.   C.   71).     As  to  the 

liability  of  those  who  use  inflannnatory  language  from 

which  violence  results,  the  remarks  of   Wilde,   C.J., 

in  a  case  of  R.  v.  Sharpe   (iy4«).  3  Cox  C.  C.  288, 

v/here    the   charge    was    for    riot  and    using    seditious 

language,  may  be  usefully  quoted  : 

"  I  think  it  is  not  the  hand  that  strikes  the  blow  or  that 
throws  the  stone  that  is  alone  guilty  under  such  circumstances, 
but  that  he  who  inflames  people's  minds,  and  induces  them  by 
violent  means  to  accomplish  an  illegal  object,  is  himself  a  rioter 
though  he  takes  no  part  in  the  riot." 

See  also  the  ol)servations  of  Cave,  J.,  in  B.  v.  Buvds 
and  Others  (188G),  16  (Jox  C.  C.  355,  at  p.  366  (d). 

The    section  of  24-   &  25   Vict.   c.   97,  dealing  with 

principals  in  the  second  degree  and  accessories,  is   as 

follows  : 

Section  56.  "  In  the  case  of  every  felony  punishable  under 
this  Act,  every  principal  in  the  second  degree,  and  every 
accessory  before  the  fact,  shall  be  punishable  in  the  same 
manner  as  the  principal  in  the  first  degree  is  by  this  Act  punish- 
able ;  and  every  accessory  after  the  fact  to  any  felony  punishable 
under  this  Act  shall,  on  conviction,  be  liable,  at  the  discretion 
of  the  court,  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour  ;  and  every  person  who  shall 
aid,  abet,  counsel,  or  procure  the  commission  of  any  misdemeanor 
punishable  under  this  Act  shall  be  liable  to  be  proceeded 
against,  indicted,  and  punished  as  a  principal  offender." 

Statute    Applies    though    Act   Part    of    a    Treasonable 
Outbreak. 

It  seems  clear  that  an  indictment  will  lie  under  this 
statute,  as  upon  other  statutes  creating  substantive 
felonies,    although    the    acts    might,    if    viewed    with 

(jl)   See  also  ante,  p.  18,  ct  seq. 
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reference  to  other  circumstances,  amount  to  the  crime 
of  high  treason.  At  the  Bristol  Special  Commission, 
in  1832,  the  objection  was  raised  on  behalf  of  one  of 
the  prisoners  that  the  evidence  went  to  show  that  all 
the  gaols  (e)  in  the  kingdom  were  to  be  destroyed,  and 
that  he  thereby  was  guilty  of  treason  in  which  the 
felony  was  merged.  This  objection  was  overruled,  and 
TiNDAL,  C.J.,  said  that  he  had  yet  to  learn  that  if 
a  person  who  might  be  charged  with  high  treason  had 
done  an  act  amounting  to  murder,  arson,  or  other 
offences  which  might  be  made  overt  acts  of  that  treason, 
therefore  he  was  to  be  acquitted  on  such  minor  charge, 
and  the  Crown  driven  to  prefer  an  indictment  for  high 
treason  (/). 

Indictment. 
It  has  been  decided  that  an  indictment  under  the 
Riot  Act  need  not  aver  that  the  riot  was  in  terrorem 
popuU  (R.  v.  James  (1831),  5  C.  &  P.  153)  ;  and  by 
analogy  and  the  application  of  the  general  rule  that  it 
is  sufficient  to  follow  the  words  of  the  statute  creating 
the  particular  offence  charged,  it  would  be  sufficient  in 
this  case  to  follow  the  words  of  s.  11  without  alleging 
as  to  the  word  "riotously"  the  fact  of  the  riot  being 
"in  terrorem 2)opuli ."  The  word  "feloniously"  would, 
however,  be  necessary  to  describe  the  offence  technically  ; 
so  also  would  the  word  "  unlawfully "  (M.  v.  Turner 
(1829),  1  Moo.  C.  C.  239).  See  also  B.  v.  Caseij  arid 
Others  (1874),  8  Ir.  C.  L.  (C.  C.  R.)  408,  where 
an  indictment  under  this  statute  was  set  out  from  which 


(<')  See  extract  from  Report  of  Criminal  Law  Commissioners,  ante, 
p.  29. 

(/)  Sec  9  L.  Mag.  (O.s.)  77,  and  rf.  li.  \.  0' Donncll  (1848), 
7  St.  Tr.  (N.S.)  637. 
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the  word  "feloniously"  was  omitted,  the  indictment  was 
held  good  as  charging"  a  common  law  misdemeanor, 
while  the  allegations  of  demolishing  the  house  could  well 
be  treated  as  circumstances  of  aggravation  of  the  riot. 

The  Criminal  Procedure  Act,  1851  (11  &  15  Vict. 
c.  100),  considerably  relaxed  the  strictness  of  criminal 
pleading,  and  gave  the  courts  considerable  power  of 
amendment  of  indictments  in  matters  not  material  to 
the  merits  of  the  case.  The  proof  as  to  the  place  where 
the  offence  is  alleged  in  the  indictment  to  have  been 
committed  must  correspond  with  such  allegation  unless 
the  indictment  be  amended  in  this  respect  (R.  v. 
Richards  (1832),  1  M.  &  R.  177  ;  and  see  R.  v.  Hoioell 
(1839),  3  St.  Tr.  (x.s.),  at  p.  1112).  A  precedent  of 
an  indictment  under  s.  11  of  21  &  25  Vict.  c.  97,  is 
given  in  Archbold's  Criminal  Pleading,  23rd  ed.,  p.  670, 
and  one  under  the  corresponding  statute  of  7  &  8  Geo.  4, 
c.  30,  ante,  will  be  found  in  R.  v.  Howell  (1839), 
3  St.  Tr.  (N.S.),  at  p.  1087. 

The  general  nature  of  the  evidence  requisite  will 
appear  from  the  cases  quoted  upon  what  amounts  to  a 
guilty  participation  in  the  offence,  and  the  other  matters 
dealt  with  in  this  chapter. 

RIOTS    AND    SIMILAR    OFFENCES    UNDER    SPECIAL 
STATUTES. 

A  special  statute  (33  Geo.  3,  c.  67)  was  passed  in 

1793  to  suppress  riotous   proceedings  by  seamen   and 

others  connected  with  shipping,  and  enacts  in  s.  1 — 

That  if  any  seamen,  keelmen,  casters,  ship  carpenters,  or 
other  persons  (^),  riotously  assembled  together  to  the  number 

Ql')  The  words  "other  persons"  imply  others  cju-sdcm.  generis  with 
those  particularised.     See  S(indli)ian  v.  Breach  (1827),  7  B.  &  C.  96. 
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of  three  or  more,  shall  unlawfully  and  with  force  prevent, 
hinder  or  obstruct  the  loading  or  unloading  or  the  sailing  or 
navigating  of  any  ship,  keel  or  other  vessel,  or  shall  unlawfully 
and  with  force  board  any  ship  keel,  or  other  vessel  with  intent 
to  prevent,  hinder  or  obstruct  the  loading  or  unloading  or  the 
sailing  or  navigating  of  such  ship,  keel  or  other  vessel,  every 
such  person  shall  on  conviction  at  any  court  of  general  or 
quarter  sessions  for  the  county,  etc.,  where  the  offence  is  com- 
mitted, or  in  any  court  of  oyer  and  terminer,  be  liable  to 
imprisonment  for  a  period  not  exceeding  twelve  months, 
and  not  less  than  six  months,  with  or  without  hard 
labour. 


The  statute  contains  further  provisions  as  to  acts  done 
in  the  service  or  by  the  authority  of  the  Crown,  as  to 
offences  on  the  high  seas,  and  provides  a  limitation  ot 
twelve  months  from  the  commission  of  the  offence,  after 
which  time  no  prosecution  shall  be  commenced.  For  a 
second  or  subsequent  offence  after  a  previous  conviction 
under  the  statute  the  offender  is  guilty  of  felony,  and 
liable  upon  conviction  to  a  maximum  punishment  of 
fourteen  years'  penal  servitude. 

As  dealing  with  a  somewhat  similar  offence  may  be 
mentioned  the  statutes  11  Geo.  2,  c.  22  (1738),  and 
36  Geo.  3,  c.  9  (179.5),  providing  against  violence  or 
threats  for  the  purpose  of  hindering  exportation  of  corn 
and  damaging  granaries  or  grain  ships.  See  Moloiv^  v. 
Power  (1847),  10  Ir.  L.  R.  538,  under  a  similar  statute 
of  Ireland. 

The  Consolidating  Statute  of  1861  (24  k  2,5  Yict. 
c.  100),  ss.  39  and  40,  relates  to  assaults  with  intent  to 
obstruct  the  sale  or  free  passage  of  grain,  and  assaults 
on  seamen  and  others  working  at  their  lawful  business. 
See  also  the  Conspiracy  and  Protection  of  Property  Act, 
1875  (38  &  39  Vict.  c.  86),  post. 
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Plundering  Wrecked  .Ships. 

By  s.  515  of  the  Merchant  Shipping  Act,  1894  (57  & 
58  Vict.  c.  (»0),  it  is  enacted  that — 

Where  a  vessel  is  wrecked,  stranded,  or  in  distress  as  afore- 
said [Le.,  at  any  place  on  or  near  the  coasts  of  the  United 
Kingdom  or  any  tidal  water  within  the  limits  of  the  United 
Kingdom],  and  the  vessel  or  any  part  of  the  cargo  and  apparel 
thereof,  is  plundered,  damaged,  or  destroyed  by  any  persons 
riotously  and  tumultuously  assembled  together,  whether  on 
shore  or  afloat,  compensation  shall  be  made  to  the  owner  of  the 
vessel,  cargo,  or  apparel  : 

In  England  in  the  same  manner,  by  the  same  authority,  and 
out  of  the  same  rate  as  if  the  plundering,  damage,  injury,  or 
destruction  were  an  injury,  stealing,  or  destruction  in  respect  of 
which  compensation  is  payable  under  the  provisions  of  the  Riot 
(Damages)  Act,  1886  (/;),  and  in  the  case  of  the  vessel,  cargo,  or 
apparel  not  being  in  any  police  district,  as  if  the  plundering, 
damage,  injury,  or  destruction  took  place  in  the  nearest  police 
district  ; 

In  Scotland  the  Riot  Act  (1  Geo.  ],  st.  2,  c.  5),  and  in 
Ireland  the  statute  16  &  17  Vict.  c.  38,  are  to  apply. 

Section  514  of  the  same  Act  gives  power  to  the 
receiver  of  wrecks  to  suppress  plunder,  or  disorder,  or 
obstruction  by  force,  and  by  calhng  on  individuals  to 
assist  him,  and  indemnifies  the  person  so  assisting  in 
case  of  any  death  or  injury  inflicted  when  acting  under 
the  orders  of  the  receiver.  For  assaults  on  magistrates, 
officers,  or  other  persons  acting  in  such  cases,  see  24  & 
25  Vict.  c.  100,  s.  37. 

Robbery  by  Two  or  More. 

The  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  s.  43, 
deals  with  robberies  and  assaults   with   intent  to  rob 

(//)   See  the  statute  and  regulations,  ^^c.s^ 
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by  two  or  more  persons,  and  imposes  as  a  maximum 
pmiishment  penal  servitude  for  life. 

Obstructing  Clergymen. 

It  is  a  misdemeanor  under  the  Offences  against  the 
Person  Act,  18G1  (24  (fe  25  Vict.  c.  100),  s.  36,  to 
obstruct  or  assault  any  clergyman  in  the  discharge  of 
his  duties. 

Disturbing  Congregations. 

The  statutes  dealing  with  this  subject  are  1  Mary, 
sess.  2,  c.  3  ;  1  Eliz.  c.  2  ;  1  Will.  &  Mary,  c.  18  ; 
52  Geo.  3,  c.  155,  s.  5  ;  9  &  10  Vict.  c.  59,  s.  4  ;  23  & 
21  Vict.  c.  32  ;  and  the  Burial  Laws  Amendment  Act, 
1880  (13  &  41  Vict.  c.  41),  s.  7,  renders  riotous  or 
indecent  behaviour  at  burials  a  misdemeanor. 

Offences  against  the  Game  Laws. 

The  statute  9  Geo.  4,  c.  69,  s.  9,  makes  it  a  misde- 
meanor for  three  or  more  persons  by  night,  and  armed, 
to  unlawfully  enter  or  be  upon  land  for  the  purpose  of 
taking  or  destroying  game  : 

"  The  mischief  against  which  the  Act  appears  to  be  directed 
is  the  danger  to  the  public  peace  produced  by  the  assemblage 
in  the  night  of  armed  numbers"  (i). 

The  prosecution  must  be  commenced  within  twelve 
months  from  the  commission  of  the  offence  (k). 


(0    Fletcher  v.  Calthrop  (1845),  6  Q.  B.  880. 

(70  Section  4.  See  R.  v.  Casholt  (1869),  11  Cox  C.  C.  385  ;  R.  v. 
Amtiii  (1845),  1  C.  &  K.  621  ;  R.  v.  Hull  (1860),  2  F.  &  F.  16  ; 
R.  V.  Brooks  (1847),  2  Cox  C.  C.  436  ;  Den.  C.  C.  217  ;  R.  v.  Parker 
(1864),  t>  Cux  C.^C.  475  ;  L.  &  C.  459  ;  33  L.  J.  M.  C.  135  ;  10  L.  T. 
(N.s.)  765  ;  12  W.  K.  765,  and  see  also  the  cases  noted,  po.st.  at  the  end 
of  Part  11. 
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In  B.  V.  Brodnhh  (lyiG),  G  C.  &  T.  571,  it  was  stated 
by  HoLHOYD,  J.,  that  the  offence  of  unhiwful  assembly 
was  committed  by  sixteen  persons  who  met  in  a  private 
house  for  the  purpose  of  committing  the  offence  under 
s.  y  of  this  statute.  There  is  a  similar  provision  in  1  &. 
2  Will.  4,  c.  32,  s.  32,  as  to  offences  by  five  or  more 
persons  committed  in  the  daytime. 

Offences  against  Spirits  Act,  1880. 

A  person  is  liable  to  a  fine  of  £500  if  he  forcibly 
opposes  the  execution  of  the  Spirits  Act,  1880,  or,  being- 
armed,  rescues  any  offender  against  the  statute  (43  & 
44  Vict.  c.  24,  s.  150). 

Eescue  of  Felons. 

The  statutes  relating  to  this  offence  aie  25  Geo.  2, 
c.  37  ;  1  &  2  Geo.  4,  c.  88  ;  and  7  Will.  4  &  1  Vict, 
c.  91. 

Pound  Breach. 

Persons  releasing  or  attempting  to  release  impounded 
cattle  are  liable  to  be  summarily  dealt  with  under  6  & 
7  Vict.  c.  30. 

Rescuing  Goods. 

It  is  a  summary  offence  under  s.  48  of  51  & 
52  Vict.  c.  43  (The  County  Courts  Act,  1888),  to 
assault  bailiffs  or  rescue  goods  levied  under  process  of 
a  county  court. 

Resisting  Sheriff. 

By  the  Sheriffs  Act,  1887  (50  &  51  Vict.  c.  55), 
s.  8,  if  a  sheriff"  finds  any  resistance  in  the  execution 
of  a  writ,  he   shall  take    with  him   the  power  of  the 
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county,  (/)  and  shall  go  in  proper  person  to  do  execu- 
tion, and  may  arrest  the  resistors  and  commit  them  to 
prison,  and  every  such  resistor  shall  be  guilty  of  a 
misdemeanor  (C/.  R.  v.  Roberts  (1849),  4  Cox.  C.  C. 
145). 

PRECAUTIONS   DURING  RIOTS. 

In  certain  cases  the  leo-islature  has  enacted  that 
during  the  continuance  of  a  riot  precautionary  measures 
prescribed  by  statute  are  to  be  taken. 

Theatres. 

As  to  theatres,  6  &  7  Vict.  c.  ^'6,  s.  9,  gives  powers 

to  justices  to  make  "  suitable  rules  for  insuring  order 

and  decency  "  in  theatres,  and  enacts — 

" .  .  .  in  case  any  riot  or  breach  of  the  said  rules  in 
any  such  theatre  shall  be  proved  on  oath  before  any  two  justices 
usually  acting  in  the  jurisdiction  where  such  theatre  is  situated, 
it  shall  be  lawful  for  them  to  order  that  the  same  be  closed  for 
such  time  as  to  the  said  justices  shall  seem  fit  ;  and  while  such 
order  shall  be  in  force  the  theatre  so  ordered  to  be  closed  shall 
be  deemed  to  be  an  unlicensed  house  "  (m). 

Public  Houses. 

In  respect  to  houses  licensed  under  the  Intoxicating 

Liquor  Acts,  it  is  provided  by  the  Licensing  Act,  1872 

(35  &  30  Vict.  c.  94),  s.  23,  that— 

Any  two  justices  of  the  peace  acting  for  any  county  or  place 
where  any  riot  or  tumult  happens  or  is  expected  to  happen 

(Z)  See,  as  to  t\\Q  iwssc  comitatus,  Dalton,  Ch.  95,  2  Inst.  194.  The 
term  includes  men  between  the  ages  of  15  and  70,  whom  the  sheriff 
chooses  to  call  upon.  See  It.  v.  Fiiuiey  (1832),  3  St.  Tr.  (x.S.)  11  ; 
5  C.  &  r.  276. 

(?«)  Section  8  of  the  same  statute  applies  to  theatres  licensed  by  the 
Lord  Chamberlain,  who  is  by  that  section  given  similar  powers  to  those 
contained  in  s.  9.  See  the  Local  Government  Act,  1888  (51  &  52  Vict. 
c.  41),  s.  7. 
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may  order  every  licensed  person  in  or  near  the  place  where 
such  riot  or  tuniidt  happens  or  is  expected  to  happen  to  close 
his  premises  during  any  time  which  the  justices  may  order, 
under  a  penalty  of  £;")().  And  it  shall  be  lawful  for  any  person 
acting  by  order  of  any  justices  to  use  such  force  as  may  be 
necessary  for  the  purpose  of  closing  such  premises  (ii). 

Election  Riots. 

As  to  adjournment  of  the  poll  at  parliamentary 
<'lections,  in  case  of  riot,  see  2  &  3  Will.  4,  c.  45,  s.  70  ; 
f)  &  6  Will.  4,  c.  36,  s.  8  ;  16  &  17  Vict.  c.  15,  s.  3  ; 
35  &  36  Vict.  c.  33,  ss.  10,  15,  17. 

Calling  out  Yeomanry  Reserve  Force. 

The  statute  44  Geo.  3,  c.  54,  ss.  23,  24  relates  to 
voluntary  assembly  and  calling  out  of  the  yeomanry 
on  invasion  or  rebellion,  and  for  suppression  of  riots. 
See  also  the  Mihtia  and  Yeomanry  Act,  1901  (1  Edw.  7, 
c.  14).  The  statutes  44  &  45  Vict.  c.  58,  and  45  & 
46  Vict.  c.  48,  contain  similar  provisions  as  to  the 
reserve  forces,  and  52  Geo.  3,  c.  38,  and  1  Geo.  4, 
c.  100,  as  to  the  local  and  London  Militia  respectively. 

(«)  As  to  a  conviction  under  this  section,  see  Xeroman  v.  Earl  of 
HardwlcJie  (1838),  8  A.  &  E.  124,  and  Summary  Jurisdiction  Act, 
1879,  s.  39  (1). 


I^ART    II. 


THE   RIOT   ACT,    1  GEO.  1,  ST.  %  C.  5. 
Origin. 

Both  in  the  reigns  of  Edwcard  VI.  and  Queen  Mary 
temporary  statutes  were  passed,  aimed  at  riots  of  an 
aggravated  nature,  such  as  those  set  on  foot  to  "offer 
violence  to  the  council,"  or  "  change  the  laws  of  the 
kinodom."  But  when  the  House  of  Hanover  was  still 
trembling  upon  its  recentlj^-acquired  throne  (o),  the 
frequent  popular  tumults  led  to  the  severe  enactments 
familiarly  known  as  "  The  Riot  Act ''  ;  and,  with  the 
exception  of  the  repeal,  as  far  as  England  is  concerned, 
of  ss.  4  and  (J,  relating  to  the  demolishing  of  churches  and 
houses,  and  the  recovering  of  damages  for  the  same 
from  the  Hundred  ;  and  the  substitution  of  a  milder 
punishment  for  that  of  death,  it  has  remained  practically 
unaltered  to  the  present  day.  Severe  as  it  is,  it  has 
been  many  times  productive  of  most  beneficial  conse- 
quences. The  timely  warning  given  by  it  brings  many 
to  a  sense  of  their  danger,  and  as  far  as  possible  ensures 
the  speedy  vindication  of  the  law,  or  at  least  the 
separation  of  the  innocent  from  the  guilty, 

"  The  statute,"  it  has  been  observed  (2^),  "  it  is  obvious  in  an 
indirect  kind  of  way,  established  a  kind  of  modified  martial  law 

(d)  Erskine,  in  his  defence  of  Mr.  Kennett  (1781),  5  C.  &  P.  290, 
states  that  the  statute  "was  made  to  prevent  the  disorders  that  might 
be  occasioned  by  those  who  were  enemies  to  that  accession." 

( li)  Finhison's  Keview  of  the  Authorities  as  to  the  Kepression  of 
Kiot  and  Kebellion  (18G8),  p.  35. 
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against  mere  rioters,  after  a  kind  ot  proclamation  of  war  against 
them.  It  is  a  step  in  terrorem  and  of  gentleness  ;  the  reading 
of  the  proclamation  operates  as  a  notice  "  (q). 

The  importance  of  its  provisions  may  be  estimated  Ijy 
the  fact  that  formerly  it  was  directed  to  be  read  at 
every  quarter  sessions  and  at  every  leet  or  law-day,  so 
that  knowledge  of  its  provisions  might  be  universally 
spread.  This  practice,  however,  appears  to  have  now- 
fallen  into  disuse. 

When'  the  Proclamation  is  to  be  made. 

The  first  section  of  the  statute  is  as  follows  : 

"  Whereas  of  late  many  rebellious  riots  and  tumults  have 
been  in  divers  parts  of  this  kingdom,  to  the  disturbance  of 
the  public  peace  and  the  endangering  of  his  Majesty's 
person  and  government,  and  the  same  are  yet  continued  and 
fomented  by  persons  disaffected  to  his  Majesty,  presuming 
so  to  do,  for  that  the  punishments  provided  by  the  laws  now 
in  being  are  not  adequate  to  such  heinous  offences  ;  and  by 
such  rioters  his  Majesty  and  his  administration  have  been  most 
maliciously  and  falsel}'  traduced,  with  an  intent  to  raise  divisions, 
and  to  alienate  the  affections  of  the  people  from  his  Majesty  : 
therefore,  for  the  preventing  and  suppressing  of  such  riots 
and  tumults,  and  for  the  more  speedy  and  eft'ectual  punishing 
the  offenders  therein,  be  it  enacted  .  .  .  that  if  any 
persons,  to  the  number  of  twelve  or  more,  being  unlawfully, 
riotously,  and  tumultuously  assembled  together,  to  the  distur- 
bance of  the  public  peace,  at  anytime  after  the  last  day  of  July 
in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
fifteen,  and  being  required  or  commanded  by  any  one  or  more 
justice  or  justices  of  the  peace,  or  by  the  sheriff  of  the  county, 
or  his  under-sheriff,  or  by  the  mayor,  bailiff  or  bailiffs,  or  other 
head  officer,  or  justice  of  the  peace  of  any  city  or  town  cor- 
porate, where  such  assembly  shall  be,  by  proclamation  to  Ije 
made  in  the  King's  name,  in  the  form  hereinafter  directed,  to 
disperse  themselves,  and  peaceably  to  depart  to  their  habita- 
tions or  to  their  lawful  business,  shall  to  the  number  of  twelve 
or  more  (notwithstanding  such  proclamation  made)  unlawfully, 
riotously,  and  tumultuously  remain  or  continue  together  by  the 

(-?)  Pe?-  Lord  Mansfield,  in  B.  v.  Kcnnett  (1781),  5  C.  &  F.  295. 
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space  of  one  hour  after  such  command  or  request  made  by 
proclamation,  that  then  such  continuing  together  to  the 
number  of  twelve  or  more,  after  such  command  or  request 
made  by  proclamation,  shall  be  adjudged  felony     .     .     ."  (r). 

There  must,  therefore,  be  twelve  or  more  persons 
riotously  and  tumultuously  assembled  together,  to  the 
disturbance  of  the  public  peace.  Under  these  con- 
ditions the  discretion  is  given  to  the  magistrates  or 
other  civil  authorities.  What  has  been  previously  said 
upon  riots  will  apply  here,  provided  twelve  instead  of 
three  be  present. 

There  is,  indeed,  a  decision  of  Patteson,  J.,  cited 
in  the  text  books,  as  an  authority  for  the  following 
proposition  : 

"That  if  there  be  such  an  assembly  that  there  would  have 
been  a  riot  if  the  parties  had  carried  their  purpose  into  effect, 
it  is  within  the  Act''  (1  Russell,  Cr.  &  M.  573,  citing  Rex  v 
Woolcoch  (1833),  5  C.  &  P.  516). 

If  this  is  to  be  taken  in  the  natural  sense  of  the 
words,  it  implies  that  the  Riot  Act  might  be  read 
before  a  riot  existed.  Had  that  very  learned  and  care- 
ful judge  really  decided  this,  it  would  even  then  be 
a  matter  of  grave  doubt  and  inquiry  whether  such  a 
power  could  have  been  given  to  the  justices,  and 
whether  the  Act  did  not  necessarily  imply  a  riot  in 
fact,  and  not  merely  an  intended  riot.  But  it  is 
.submitted  that  the  case,  when  examined,  does  not  bear 
this  construction,  and  that  his  lordship's  own  words,  as 
reported,  show  that  it  was  not  his  meaning.  The 
indictment  was  for  remaining  together  one  hour  after 
proclamation  made.  The  facts  stated  are,  that  on 
October   1st,   1832,   when   Mr.   Phillips  was  sworn  in 


(r)   For  punishment  that  may  now  be  awarded,  see  2>ost. 
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mayor  of  C'arniartlien,  there  was  a  large  asseinljlage  of 
persons  in  front  of  the  Six  Bells  inn  in  that  town,  at 
which  Mr.  Phillips  was  dining,  and  that  some  stones 
icere  throion.  The  reading  of  the  Riot  Act  was  proved, 
and  that  the  prisoners  remained  the  requisite  time. 
Mr.  Thomas,  for  one  of  the  prisoners,  objected  there 
was  no  riot,  and  that  it  was  at  most  an  milawful 
assembly,  and  cited  the  case  of  Be.v  v.  Birt  (1831)^ 
5  C.  &  P.  lol. 

The  report  goes  on  thus  : 

"  Pattesox.  J. — I  am  of  opinion  that,  if  there  was  such  an 
assembly  that  there  would  have  been  a  riot  if  the  parties  had 
carried  their  purpose  into  effect,  it  would  be  within  the  Act  ; 
and  whether  there  was  a  cessation  or  not  is  a  question  for  the 
jury." 

Applying  this  to  the  facts,  it  is  surely  clear  that  the 
question  for  the  jury  was  whether  the  riot  which  had 
commenced  was  continuing  or  not  when  the  Act  was 
read,  and  during  the  period  that  followed  ?  If  the  first 
part  of  the  ruling  was  to  be  taken  in  the  sense  above 
objected  to,  it  would  have  sufficed  to  have  proved  merely 
the  continuing  purpose.  Under  the  circumstances,  it 
was  open  to  doubt  whether  any  joint  purpose  had 
continued  or  was  being  carried  into  execution  after  the 
first  few  stones  had  been  thrown.  The  jury,  probably 
upon  this  ground,  found  the  prisoners  not  guilty. 

The  whole  scope  and  language  of  the  Act,  and  the 
principles  of  construing  penal  statutes,  seem  to  require 
that  a  riot  must  exist  before  the  Act  can  be  legally 
read,  and  especially  when  the  provisions  of  the  fifth 
section  are  taken  into  consideration.  The  decision  in 
R.  v.  Latif/foi'd,  already  referred  to  (s),  that  a  demo- 

(.*)    Ante,  p.  93. 
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lition  must  be  in  the  course  of  a  common  law  riot, 
the  statute  using  the  word  riotously,  supports  this 
view. 

It  is  also  noticeable  that  Blackstone,  in  his  Abstract 
of  this  statute,  wholly  omits  the  words  "  riotously  and 
tumultuously,"  so  that  according  to  the  commentaries  a 
mere  unlawful  assembly  might  be  made  amenable  to  the 
severe  penalties  of  the  statute.  From  an  examination 
of  the  first  and  fifth  sections  it  appears  to  be  correct  to 
say  that  the  mere  unlawfulness  of  the  assembly  would 
not,  in  the  absence  of  riotous  acts,  justify  the  reading 
of  the  proclamation.  There  must  be  twelve  persons  at 
the  least  assembled  together  under  three  co-existino- 
conditions  expressed  by  the  words  ''  unlawfully,  riotously, 
and  tumultuously,"  in  order  to  satisfy  the  requirements 
of  the  first  section,  and  the  distinction  between  an 
unlawful  assembly  and  a  riotous  assembly  is  a  material 
one. 

How  Proclamation  is  to  be  made. 

This  is  directed  in  express  terms  by  the  second 
section,  and  the  formalities  must  be  strictly  observed. 
That  section  enacts  as  follows  : 

"  The  order  and  form  of  the  proclamations  that  shall  be  made 
by  the  authority  of  this  Act  shall  be  as  hereafter  followeth, 
(that  is  to  say)  the  justice  of  the  peace,  or  other  person  autho- 
rised by  this  Act  to  make  the  said  proclamation,  shall,  among 
the  said  rioters,  or  as  near  to  them  as  he  can  safely  come,  with 
a  loud  voice  command  or  cause  to  be  commanded  silence  to  be 
while  proclamation  is  making,  and  after  that,  shall  openly  and 
with  loud  voice  make  or  cause  to  be  made  proclamation  in  these 
words  or  like  in  effect  : 

'  Our  Sovereign  Lord  the  King  chargeth  and  commandeth 
all  persons,  being  assembled,  immediately  to  disperse  them- 
selves, and  peaceably  to  depart  to  their  habitations  or  to 
their  lawful  business,  upon  the  pains   contained    in  the  Act 
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made  in  the  first  year  of  King  George,  for  preventing  tumults 
and  riotous  assemblies.  GOD  save  the  King.' 
And  every  such  justice  and  justices  of  the  peace,  sheriif, 
under-sheriflP,  mayor,  bailiff,  and  other  head  officer  aforesaid, 
Avithin  the  limits  of  their  respective  jurisdictions,  are  hereby 
authorised,  empowered,  and  required,  on  notice  or  knowledge 
of  any  such  unlawful,  riotous,  and  tumultuous  assembly,  to 
resort  to  the  place  where  such  unlawful,  riotous,  and  tumultuous 
assembly  shall  be,  of  persons  to  the  number  of  twelve  or  more, 
and  there  to  make  or  cause  to  be  made  proclamation  in  manner 
aforesaid." 

The  exact  form  of  the  proclamation  must  be  used, 
only  substituting,  if  necessary,  "  the  Queen  "  for  "  the 
King "  ;  although  the  statute  says  words  "  like  in 
effect."  So  when  the  magistrate  in  reading  it  omitted 
the  words  "  God  save  the  King,"  it  was  held  that 
persons  remaining  together  above  an  hour  afterwards 
could  not  be  capitally  convicted  (H.  v.  Child  (1830), 
4  C.  &  P.  442)  {f). 

Obstruction  of  Persons  making  Proclamation. 
The  fifth  section  enacts  : 

"  Provided  always,  .  .  .  that  if  any  person  or  persons  do 
or  shall,  with  force  and  arms,  wilfully  and  knowingly  oppose, 
obstruct,  or  in  any  manner  wilfully  and  knowingly  lett,  hinder, 
or  hurt  any  person  or  persons  that  shall  begin  to  proclaim  or 
go  to  proclaim  according  to  the  proclamation  hereby  directed  to 
be  made,  whereby  such  proclamation  shall  not  be  made,  that 
then  every  such  opposing,  obstructing,  letting,  hindering,  or 
hurting  such  person  or  persons  so  beginning  or  going  to  make 
such  proclamation  as  aforesaid  shall  be  adjudged  felony  («)  .  .  . 
and  that  also  every  such  person  and  persons  so  being  unlaw- 
fully, riotously,  and  tumultuously  assembled,  to  the  number  of 
twelve,  as  aforesaid,  or  more,  to  whom  proclamation  should  or 
ought  to  have  been  made  if  the  same  had  not  been  hindered 
as  aforesaid  shall  likewise  in  case  they  or  any  of  them,  to  the 

(0    See  also  B.  v.  likrs  (1834),  1  A.  &  E.  -327  ;  Beck  v.  Beverley 
(1848),  11  :\I.  &  W,  84.5  :  m,cou  v.  Naiuwij  (1841),  1  Q.  B.  747. 
(m)  See  punishment,  2)ost. 
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number  of  twelve  or  more,  shall  continue  together,  and  not 
disperse  themselves  within  one  hour  after  such  lett  or  hindrance 
so  made,  having  knowledge  of  such  lett  or  hindrance  so  made, 
shall  be  adjudged  felons    .     .     ."  {x). 

This  should  be  a  warnino-  to  all  engao-ed  in  riotous 
assemblies.  To  op})ose,  obstruct,  hinder,  or  even  hurt 
those  engaged  in  making  the  proclamation,  is  as  serious 
an  otifence  as  the  remaining  the  hour  after  it  is  read, 
and  those  who,  with  knowledge  of  such  hindrances 
having  been  caused,  continue  riotously  assembled,  will 
be  guilty  of  felony,  even  if  the  proclamation  has  not  in 
fact  been  read. 

Computation  of  the  Hour. 

If  the  proclamation  be  read  more  than  once,  the  hour 
is  to  be  computed  from  the  first  reading  {>/).  It  need 
not  be  proved  affirmatively  that  the  prisoner  was  among 
the  mob  during  the  whole  hour.  If  it  be  shown  that 
he  was  there  from  time  to  time  during  the  period,  the 
question  is  to  be  left  to  the  jury,  whether,  under  all 
the  circumstances,  he  did  not  substantially  continue 
making  part  of  the  assembly  ;  '•  for,  although  he  might 
have  had  occasion  to  separate  himself  for  a  minute  or 
two,  yet  if  in  substance  he  was  there  during  the  hour, 
he  would  not  thereby  be  excused  "  (c). 

Riotous  Conduct  within  the  Hour. 

The  statute  is  only  cumulative,  and  the  common  law 
offence  remains,  so  that  all  the  rights  and  powers 
possessed   by  the   civil  magistrates  or  private  persons 

(.r)  See  punishment,  2}('gt. 

(yj  B.  \Moolcock  (1833),  5  C.  &  P.  516. 

(r)  R.  V.  James  (1831),  jyer  Patteson,  J.,  1  Russ.  Or.  &  M.,  6th  ed., 
574. 
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for  the  suppression  of  crime  are  in  full  force.  Lord 
Loughborough,  in  his  charge  at  the  trial  of  the  rioters 
of  1780,  stated  that  many  persons  had  fallen  into  the 
mistake  of  supposing  that,  until  the  expiration  of  the 
hour,  they  were  to  remain  passive,  and  the  mob 
were  to  have  their  sway.  Parke,  J.,  in  his  charge 
to  the  grand  jury  at  the  opening  of  the  special  com- 
mission at  ^Salisbury  for  the  trial  of  incendiaries  and 
machine  breakers  in  the  year  1831,  referred  also  to  this 
mistake  : 

"Many  persons,"  he  said,  "have  fallen  into  the  error  of 
supposing  that,  because  the  law  allows  one  hour  for  the  dis- 
persion of  a  mob  to  whom  the  proclamation  has  been  read  by 
the  magistrate,  during  that  period  the  civil  power  and  the 
magistrates  are  disarmed  and  the  King's  subjects  are  bound  to 
remain  quiet  and  passive.  The  language  of  the  Act  does  not 
warrant  any  such  construction  nor  could  such  have  been  the 
intention  of  the  legislature  "  (2  St.  Tr.  (x.s.),  at  p.  1029). 

So,  too,  in  R.  V.  Fnrsei/  (1833),  3  St.  Tr.  (n.s.),  at 

p.  565,  Gaselee,  J,,  says  : 

"  Now  a  riot  is  not  the  less  a  riot  .  .  .  because  the  pro- 
clamation of  the  Riot  Act  has  not  been  read.  .  .  .  But 
if  that  proclamation  Ije  not  read,  the  common  law  offence 
remains  .  .  .  and  all  magistrates  and  constables  and  private 
individuals  are  justified  in  dispersing  the  offenders,  and,  if  they 
cannot  otherwise  succeed  in  doing  so,  they  may  use  force  "  {a). 

This  misapprehension  probably  arose  from  the  third 

section  of  the  Riot  Act,  which  gave  affirmatively  much 

the  same  powers  which  already  existed  at  common  law, 

in  the  following  terms  : 

"  If  such  persons  so  unlawfully,  riotously,  and  tumultuously 
assembled,  or  twelve  or  more  of  them,  after  proclamation  made 

(a)  See  also  Tindal,  C.J.,  in  Tlw  Bristol  Riots  (1832),  3  St.  Tr. 
(N.s.)  1,  f>(».sf,  and  Blackbuexe,  C.J.,  in  The  Limcrich  Special 
Commissitm  (1848),  6  :st.Tr.(N.S.)  1113,  and  Tlie  Fcatherstone  Mcqjort^ 
2>ost. 
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iu  manner  aforesaid,  shall  continue  together,  and  not  disperse 
themselves  within  one  hour,  that  then  it  shall  and  may  be  lawful 
to  and  for  every  justice  of  the  peace,  sheriff  or  under-sheriff  of 
the  county  where  such  assembly  shall  be,  and  also  to  and  for 
every  high  or  petty  constable,  and  other  peace  officer  within  such 
county,  and  also  to  and  for  every  mayor,  justice  of  the  peace, 
sheriff,  bailiff,  and  other  head  officer,  high  or  petty  constable, 
and  other  peace  officer  of  any  city  or  town  corporate  where  such 
assembly  shall  be,  and  to  and  for  such  other  person  and  persons 
as  shall  be  commanded  to  be  assisting  unto  any  such  justice  of 
the  peace,  sheriff  or  under-sheriff,  mayor,  bailiff,  or  other  head 
officer  aforesaid  (who  are  hereby  authorised  and  empowered  to 
command  all  his  Majesty's  subjects  of  age  and  ability  to  be 
assisting  to  them  therein)  to  seize  and  apprehend,  and  they  are 
hereby  required  to  seize  and  apprehend  such  persons  so  unlaw- 
fully, riotously,  and  tumultuously  continuing  together  after  pro- 
clamation made  as  aforesaid,  and  forthwith  to  carry  the  persons 
so  apprehended  before  one  or  more  of  his  Majesty's  justices  of 
the  peace  of  the  county  or  place  where  such  person  shall  be  so 
apprehended,  in  order  to  their  being  proceeded  against  for  such 
their  offences  according  to  law  ;  and  that  if  the  persons  so 
unlawfully,  riotously,  and  tumultuously  assembled,  or  any  of 
them,  shall  happen  to  be  killed,  maimed,  or  hurt  in  the 
dispersing,  seizing,  or  apprehending,  or  endeavouring  to  dis- 
perse, seize,  or  apprehend  them,  by  reason  of  their  resisting  the 
persons  so  dispersing,  seizing,  or  apprehending,  or  endeavouring 
to  disperse,  seize,  or  apprehend  them,  that  then  every  such 
justice  of  the  peace,  sheriff,  under-sheriff,  mayor,  bailiff,  head 
officer,  high  or  petty  constable,  or  other  peace  officer,  and  all 
and  singular  persons,  being  aiding  and  assisting  to  them,  or  any 
of  them,  shall  be  free,  discharged,  and  indemnified,  as  well 
against  the  King's  Majesty,  his  heirs  and  successors,  as  against 
all  and  every  other  person  and  persons  of,  for,  or  concerning 
the  killing,  maiming,  or  hurting  of  any  such  person  or  persons, 
so  unlawfully,  riotously,  and  tumultuously  assembled,  that  shall 
happen  to  be  so  killed,  maimed,  or  hurt  as  aforesaid." 

This  section  had,  indeed,  an  additional  object  ;  for  by 
it  all  parties  who  might  be  guilty  of  excusable  homicide 
would  have  been  free  from  any  danger  of  forfeiture  of 
their  goods  or  chattels,  or  the  expenses  of  suing  out  a 
writ  of  restitution,  which,  prior  to  d  Geo.  4,  c.  31,  was 
still  the  law  in  theory,  though  in  practice  the  judges 

I  2 
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frequently   directed  a  verdict  of  general   acquittal    to 
avoid  the  forfeiture. 

Indictment. 

The  indictment  is  sufficient  if  it  follows  the  words 
of  the  statute,  without  averring  that  the  riot  was  in 
terrorem  populi  {Rex  v.  James  (1831),  5  C.  &  P.  153)  ; 
for,  whatever  the  statute  meant  by  the  term  "  riotously 
and  tumultuously,"  the  indictment  will  mean.  But  it 
must  state  that  they  feloniously  remained  after  the 
proclamation  made.  Where  the  proclamation  was  read 
from  a  book  which  contained  after  the  words  '"  first 
year  "  the  words  "  of  the  reign  of,"  and  the  first  count 
of  the  indictment  omitted  the  words  "  of  the  reign  of," 
Patteson,  J.,  held  that  the  variance  between  the 
proclamation  as  read  and  as  described  in  that  count 
was  fatal  to  it  (A).  There  may  be  principals  in  the 
second  degree,  and  they  are  punishable  as  principals 
in  the  first  degree  {Rex  y.Roijce  (1767),  4  Burr.  2073), 
and  accessories,  who  would  be  punishable  under  24  & 
25  Vict.  c.  94,  ss.  1,  4  {<:). 

The  Act  extends  to  Scotland  (s.  9). 

Liability  of  Hundred. 

In  a  case  that  occurred  in  1824  it  was  objected  to 
the  jury  panel  that  it   was  summoned  by  the  sheriff, 

(V)  R.  V.  Woolcock  (1833),  5  C.  &  P.  516.  Such  an  error,  if  the 
evidence  showed  that  the  proclamation  had  been  duly  made,  could 
probably  now  be  amended  by  virtue  of  the  provisions  of  s.  1  of  14  & 
15  Vict.  c.  100. 

(c)  1  Kuss.  on  Crimes,  6th  ed.,  573  :  3rd  ed.,  276.  See  the  statute 
24  &  25  Vict.  c.  94,  ss.  1  and  4  in  1  Euss.  on  Crimes,  6th  ed.,  pp.  180 
and  182  respectively.     Section  4  deals  with  accessories  after  the  fact. 
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who  was  an  inhabitant  of  the  Hundred  in  which  the 
arson  took  place,  and  that  as  it  had  been  committed 
by  a  riotous  assembkige,  the  Hundred  woukl  be  liable, 
and  the  sheriif,  therefore,  in  the  technical  phrase,  not 
indifferent  {Rex  v.  Savcuie  (1821),  1  Moo.  C.  C.  51). 
This  objection  could  not  now  be  taken,  having  regard 
to  the  provisions  of  49  k  50  Vict.  c.  38,  the  Riot 
(Damages)  Act,  1886,  j^ost. 

Limitation  to  Indictment. 

By  s.  8,  all  prosecutions  for  any  offences  must  be 
commenced  within  twelve  months  after  the  offence 
committed  (d). 

Not  Triable  at  Sessions. 

By  5  &  6  Vict.  c.  38,  it  is  enacted  that  the  offences 
under  this  Act  shall  not  be  tried  at  any  quarter 
sessions. 

Punishment. 

By  7  Will.  4  &  1  Vict.  c.  91  (reciting  ss.  1,  5  of 
the  Riot  Act),  the  punishment  of  death  was  abolished 


(rf)  See  the  cases  quoted,  ante,  p.  103,  as  to  what  is  the  commence- 
ment of  a  prosecution.  As  to  the  computation  of  time,  see  43  cV:  44  Vict, 
c.  9.  By  the  Interpretation  Act,  l8Sy  (52  &  53  Vict.  c.  63),  s.  3, 
'•month"  means  "calendar  month."  In  computing  the  period  of 
limitation  the  day  upon  which  the  offence  was  committed  should  be 
excluded  :  IliyjinK  v.  Macadam  (1829),  3  Y.  &  J,  1  ;  Pdlew  v.  East 
Waaford  (1829),  9  B.  &  C.  134  ;  Williams  v.  Hun/css  (1840),  12  A.  & 
E.  635  ;  Badcliffe  v,  Bartholomew  (1892),  1  Q.  B.'  161  ;  61  L.  J.  M.  C. 
63.  See  also  .Mir/otti  v.  Colville  (1879),  48  L.  J.  C.  P.  695  ;  15  Co.x  C.  C 
305  ;  43  J.  P.  620  ;  4  C.  P.  D.  233  ;  40  L.  T.  622  ;  Henderson  v.  Preston 
(1888),  21  Q.  B.  I).  362  ;  16  Cox  C.  C.  145  ;  Frew  v.  3Iorris  (1897), 
24  Rettie  (4th  ser.),  p.  50. 
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and  \vas  altereil  to  transportation  for  lite.  Penal  servi- 
tude is  now  substituted  for  transportation,  and  the 
minimum  term  that  may  be  awarded  is  three  years. 
Imprisonment,  with  or  without  hard  hibour,  may  be 
awarded  for  any  term  not  exceeding  two  years  (e). 

(p)    See  20  &  21  Vict.  c.  3,  s.  2  ;    Penal  Servitude  Act,  1891  (54  Ac 
55  Vict.  c.  69) ;  Statute  Law  Revision  Acts,  1892  and  1893. 


PAET    III. 


EIGHTS  AND  DUTIES  IN  RESPECT  OF  THE  SUPPRES- 
SION OF  RIOTS  AND  UNLAWFUL  ASSEMBLIES. 

It  will  be  found  more  convenient  to  deal  with  the 
subject-matter  of  this  Part  under  separate  heads -- 
Duties  appertaining  to  Private  Persons — Police  and 
Special  Constables— The  IMilitary— The  Magistracy. 

DUTIES  OF  PRIVATE  PERSONS. 

Although,  happily,  the  ignorance  which  Erskine  (a) 

ventured    in    some    degree    to    urge  as  an   excuse   for 

Mr.  Kennett's  conduct  in  the   Gordon  Riots  of  1780 

no  longer    exists   to    the    same   extent,  yet  since   that 

period  the  Bristol  Riots,  and,  indeed,  almost  all  other 

public  outrages,  have  from  time  to  time  shown  that  the 

well-disposed  part  of  the  community  hang  back  from 

the  performance  of  their  duties  to  preserve  the  public 

peace,  doubtlessly  in  many  cases  from  not  possessing 

a  clear  notion  of  the  duties  imposed  upon  them,  and 

of  the   rights  and   privileges  given   them  under    such 

circumstances  by  the  law.     In  the  salient  points  the  law 

is  clear  and  well  detined,  and  in  accordance  with  strict 

principles  of  justice.     Where  it  imposes  duties  it  also 

gives  protection  to  those  it  calls  upon  to  perform  them. 

"  In  the  riots  of  1780,  just  referred  to,  this  matter  was  much 
misunderstood,    and   a    general    persuasion    prevailed    that    no 


(a)   B.  V.  Kennett  (1781),  5  C.  &  P.  295. 
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indifferent  person  could  interfere  without  the  authority  of  the 
magistrate,  in  consequence  of  -which  much  mischief  was  done 
which  might  otherwise  have  been  prevented"  (/>). 

The  law  upon  this  point  is  hiid  down  in  1  Hawk. 
P.  C,  c.  65,  s.  11,  to  the  effect  that— 

"  It  is  certain  that  any  private  person  may  lawfully  endeavour 
to  appease  all  such  disturbances  by  staying  those  whom  he  shall 
see  engaged  therein  from  executing  their  purpose,  and  also  by 
stopping  others  whom  he  shall  see  coming  to  join  them  ;  for  if 
private  persons  may  do  thus  much,  as  it  is  most  certain  that 
they  may,  towards  the  suppression  of  a  common  affray,  surely 
a  fortiori  they  may  do  it  towards  the  suppression  of  a  riot. 
Also  it  hath  been  holden  that  private  persons  may  arm  (c) 
themselves  in  order  to  suppress  a  riot,  from  whence  it  seems 
clearly  to  follow  that  they  may  also  make  use  of  arms  in  the 
suppressing  of  it,  if  there  be  a  necessity  for  their  so  doing. 
However,  it  seems  to  be  extremely  hazardous  for  private  per- 
sons to  proceed  to  those  extremities,  and  it  seems  in  no  way 
safe  for  them  to  go  so  far  in  common  cases,  lest,  imder  the 
pretence  of  keeping  the  peace,  they  cause  a  more  enormous 
breach  of  it  ;  and  therefore  such  violent  methods  seem  only 
proper  against  such  riots  as  savour  of  rebellion  for  the 
suppressing  whereof  no  remedies  can  be  too  sharp  or  too 
severe  "  (d). 

dh)  Per  Heath,  J.,  in  Handcoch  v.  Baker  (1800),  2  B.  &  P.  264, 
and  (/.  also  Lord  Loughborough's  charge  on  the  special  commission 
for  the  trial  of  rioters  (1780),  21  St.  Tr.,  at  p.  493,  and  Black- 
BURXE,  C.J.,  in  The  Limerick  Special  Coinmisnion  (1848),  6  St.  Tr. 
(N.s.)  1108. 

(r)  See  an  opinion  to  this  effect  of  Wallace,  A.-G.,  and  Makspield, 
in  1780,  quoted  in  1  St.  Tr.  (N.S.),  p.  1391  ;  but  see  extract  from 
Tindal's.  C.J.,  charge,  ^^dsf.  It  was  contended  for  the  defence 
in  Bedford  v.  Birley,  at  the  trial,  to  the  same  effect:  (1822)  1  St.  Tr. 
(N.s.)  p.  1138  ;  and  R.  v.  Hvnt  and  Bvrdett  v.  Abbott,  xvjm/,  were 
cited  in  support  of  this  contention.  In  B.  v.  Pinney  (1832),  3  St.  Tr. 
(N.S.).  at  p.  522,  LiTTLEDALE,  J.,  held  that  magistrates  might  supply 
firearms  to  suppress  a  riot,  though  such  a  course  would  not  be,  in 
general,  prudent. 

(rZ)  The  Draft  Code  of  1879  thus  expresses  the  position  of  private 
persons  acting  in  the  suppression  of  "riot."  Section  49  :  Everyone 
is  justified  in  using  force  necessary  to  suppress  riot,  provided  the  force 
used  is  not  disproportionate  to  the  danger  to  be  apprehended  from  the 
continuance  of  the  "riot." 
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Duties  of  Private  Persons  as  to  Arrest. 

So,  private  persons  are  justified,  if  a  felony  has  been 
committed,  in  doing  what  they  can  and  what  the 
occasion  demands  to  apprehend  the  felon,  and  so  also 
to  prevent  a  felony  where  there  can  be  no  reasonable 
doubt  but  that  for  interference  one  will  be  committed  ; 
and  as  one  illustration  out  of  many  that  might  be 
given,  it  was  held  in  Hamlcock  v.  Baher  (IbOO),  2  B.  & 
P.  231,  that  the  defendant  was  justified  in  breaking 
into  a  house  to  prevent  the  plaintiff  committing 
murder  (e)  ;  so  also  upon  fresh  pursuit  a  man  may 
be  arrested  without  warrant  when  found  committing 
a  felony,  or  detected  in  the  attempt  to  commit  a  felony, 
or  engaged  in  a  breach  of  the  peace,  though  he  has 
given  over  his  intention  to  commit  the  felony  or  breach 
of  the  peace  (i?.  v.  Hoioarth  (1828),  1  Moo.  C.  C.  207  ; 
1  East,  P.  C.  c.  5,  s.  72;  R.  v.  Hunt  (1825),  1  Moo.  C.  C. 
93  ;  R.  V.  Walker  (1854),  Dears.  358  ;  R.  v.  Marsden 
(1868),  L.  R.  1  C.  0.  B.  131  ;  37  L.  J.  M.  C.  80). 
Before  a  person  interferes  to  prevent  others  fighting, 
however,  he  should  first  notify  that  his  intention  is  to 
prevent  a  breach  of  the  peace  (R.  v.  Ricketts  (1811), 
3  Camp.  Qd). 

If  a  felony  has,  in  fact,  been  committed,  a  private 
person  may  arrest  the  offender,  if  there  be  reasonable 
ground  to  suspect  him  guilty,  without  having  witnessed 
the  offence. 

The  following  observations  of  Blackburn,  J.,  in 
Allen  V.  London  and  Sovtli   Western  Rail.   Co.  (1870), 


(e)    See  2  Hawk,  P.  C,  c.  12,  s.  19;  R.  t.  Hunt  (1825),  1  Moo. 
C.  C.  93. 
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40  L.  J.  Q.  ]>,.,  at  p.  'h;  ;  11  Cox  C.  C.  625,  may  bo  use- 
t'nlly  (|uote(l  hove  : 

"  The  general  law  of  this  country  .  .  .  justifies  a  private  per- 
son in  giving  another  person  into  custody  for  having  committed 
a  felony,  provided  there  has  been  a  felony  actually  committed, 
and  such  private  person  has  reasonable  ground  to  believe  that 
the  person  whom  he  has  given  into  custody  has  committed  that 
felony.  The  reason  for  his  having  such  power  is  because,  when  a 
felony  has  been  committed,  there  is  reasonable  ground  for  belief 
that,  in  many  cases,  the  accused  person  would  escape  unless  a 
private  person,  who  has  reasonable  grounds  for  suspecting  him, 
were  authorised  to  seize  and  take  him  into  custody.  But  that 
power  ought  not  to  be  exercised  except  where  there  is  reason 
to  believe  that  the  man  would  not  be  forthcoming."  See  also 
R.  v.  Turherfield  (18(;4),  10  Cox  C.  C.  1. 

But,  by  the  coiiinion  law,  neither  a  private  person 
nor  a  constable  is  justified  in  arresting  any  of  the 
King's  subjects,  unless  there  be  a  breach  of  the  peace 
continuing,  or  unless  he  has  reasonable  grounds  for 
believing  that  a  breach  of  the  peace  which  has  been 
committed  will  be  renewed  {Timothy  v.  Simpson  (1835), 
1  C.  M.  &  R.  757  ;  recognised  and  approved  in  Price  v. 
^eeley  (1843),  10  CI.  &  F.  28  H.  L.  R.  ;  and  R.  v. 
Walker  (1854),  23  L.  J.  M.  C.  123  ;  Dears.  358  ; 
(■»  Cox  (j.  C.  371).  In  Price  v.  Seeley,  the  defendant 
was  held  to  be  justified  in  causing  the  plaintiff  to  be 
arrested  under  the  following  circumstances :  the  plaintiff 
entered  a  yard  where  the  defendants  were  building  a 
wall,  he  nuide  a  disturbance,  threw  over  one  of  the 
defendants'  servants  and  was  then  removed  from  the 
yard.  Whilst  being  removed  he  assaulted  one  of 
the  defendants.  The  plaintiff  returned  again  to  the 
yard,  made  a  great  noise  and  disturbance  and  threatened 
to  assault  the  defendants.  He  was  then  given  into 
custody  by  the  defendants. 
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And  again,  where  an  affray  or  breach  of  the  peace 
has  begun,  any  bystander  may  and  ought  to  interfere 
not  only  to  part  those  who  are  making  the  affray  but 
also  to  prevent  others  from  joining  in  it,  and  upon 
reasonable  ground  of  suspicion  that  the  affray  recently 
committed  in  his  view  is  about  to  be  renewed,  he  may 
arrest  and  detain  the  intending  affrayers  {R.  v.  Lhjht 
(1857),  Dears.  &  B.  332  ;  27  L.  J.  M.  C.  1  ;  Wehster  v. 
Watts  (1847),  11  Q.  B.  311  ;  17  L.  J.  Q.  B.  63). 

"  It  is  clear,"  said  Parke,  B.,  in  Tinwthy  v.  Simpson,  siqim, 
"  that  any  person  present  may  arrest  the  affrayer  at  the  moment 
of  the  affray,  and  detain  him  till  his  passion  has  cooled  and  his 
desire  to  break  the  peace  has  ceased,  and  then  deliver  him  to  a 
peace  officer.  And  if  that  be  so,  what  reason  can  there  be  why 
he  may  not  arrest  an  affrayer  after  the  actual  violence  is  over, 
but  whilst  he  shows  a  disposition  to  renew  it  by  persisting  in 
remaining  on  the  spot  where  he  has  committed  it  ?  Both  cases 
fall  within  the  same  principle,  which  is,  that  for  the  sake  of  the 
preservation  of  the  peace,  any  individual  who  sees  it  broken 
may  restrain  the  liberty  of  him  whom  he  sees  breaking  it,  so 
long  as  his  conduct  shows  that  the  public  peace  is  likely  to  be 
endangered  by  his  acts.  In  truth,  whilst  those  are  assembled 
together  who  have  committed  acts  of  violence,  and  the  danger 
of  their  renewal  continues,  the  affray  itself  may  be  said  to  con- 
tinue ;  and  during  the  affray  the  constable  may,  not  merely  on 
his  own  view,  but  upon  the  information  and  complaint  of 
another,  arrest  the  offender,  and  of  course  the  person  so  com- 
plaining is  justified  in  giving  the  charge  to  the  constable." 

But  a  private  person  may  not,  after  a  mere  breach  of 
the  peace  is  over  and  no  reasonable  suspicion  existing 
of  a  renewal,  apprehend  an  offender  without  warrant ; 
for  the  object  for  which  the  power  of  interfering  by 
arre.^t  is  given  in  such  a  case,  namely,  the  preservation 
of  the  peace,  has  been  already  accomplished  (2  Hawk. 
P.  C.  c.  12,  s.  20  ;  3  Inst.  158  :  R.  v.  Walker,  vU supra; 
R.  V.  Itijsoii  (181b),  1  iStark.  2-4G  ;  Baj/nes  v.  Brewster 
(1841),  2  Q.  B.  375  ;   1   G.  &  D.  OG'.*),  for  neither  a 
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const:il)le  nor  ;i  private  person  would,  in  strict  law,  be 
justified  in  arresting  merely  because  a  breach  of  the 
peace  had  taken  place. 

On  the  other  hand,  it  would  not  justify  an  arrest  that 
the  party  arrested  was  in  the  house  of  another  and  refused 
to  go  out,  and  was  ready  :ind  desirous  to  commit  a  l)reach 
of  the  peace.  In  such  case  the  owner  might  turn  him 
out,  forcibly  if  necessary,  but  not  give  him  into  custody 
(Wheeler  v.  Whitincf  (1840),  9  Car.  &  P.  262)  (/). 

An  instance  of  the  power  of  arrest  may  be  given 
from  the  disturbances  of  February  8th,  1886,  to  which 
the  case  of  jR.  v.  Burtis  and  Others  (1886),  16  Cox 
C.  C.  356,  was  the  sequel.  Any  person  who  had  caught 
one  of  the  mol)  upon  that  occasion  in  the  act  of  break- 
ing windows  in  St.  James's  Street,  would  have  been 
justified  in  apprehending  him  and  using  any  necessary 
force  to  prevent  his  escape  ;  but  if  an  hour  after  he  had 
seen  him  do  it,  he  had  recognised  him  walking  down 
the  street,  he  would  not  have  been  justified  in  seizing 
or  attempting  to  seize  him  and  giving  him  in  charge,, 
not  at  common  law,  for  the  breach  of  the  peace  was 
over,  nor  under  the  Malicious  Injuries  to  Property  Act, 
1861,  nor  the  Metropolitan  or  City  Police  Acts,  1847, 
because  he  was  not  "  found  committing  "  the  ofi'ence  at 
the  time  of  apprehension  (Sinvnons  v.  MilUnf/en  (1846), 
2  C.  B.  524). 

In  cases,  therefore,  where  the  outrages  are  felonious, 
either  by  reason  of  the  operation  of  the  Riot  Act  or  of 

(/)  The  following  cases  may  also  be  referred  to  upon  this  subject  : 
Grant  v.  Jlo.icr  (1843),  5  M.  c<c  G.  123  ;  I/u/Ic  v.  Bdl  (1836).  1  M.  & 
W.  516  ;  Cohen  v.  Hnskiss-on  (1837),  2  M.  >Sc  W.  477  ;  Rowell  v. 
Jackson  (1834),  6  C.  i:  P.  723  ;  i?.  v.  Smith  (1833).  6  C.  &  P.  136  ; 
B.  V.  Hews  (1836).  7  C.  &  P.  312  ;  S/irnr  v.  Chwiritic  (1850),  3  C.  i: 
K.  21. 
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the  felonious  demolition  of  property  under  2-1  &  25  Vict. 
c.  97,  s.  11,  the  common  law  powers  given  to  private 
individuals  for  the  arrest  of  otfenders  and  prevention 
of  the  perpetration  of  the  outrage  will  apply  in  their 
full  extent. 

As  we  have  seen  from  the  passage  cited  from 
Hawkins,  arms  may  be  used  in  cases  where  the  riots 
"  savour  of  rebellion  "  or  are  of  a  serious  character. 
But  it  must  always  be  remembered  that  the  right  in 
private  persons  of  interference  does  not  justify  unneces- 
sary violence  or  any  malicious  conduct,  for  the  law 
always  supposes  that  its  servants  will  exercise  due  dis- 
cretion, and  act  from  right  motives.  See  Roberts  v. 
Orchard  (1863),  2  H.  &  C.  7G9  ;  33  L.  J.  Ex.  65. 
Some  distinctions  are  also  plainly  marked  out  between 
interferences  in  case  of  misdemeanors,  in  which 
category  is  the  offence  of  riot  and  kindred  offences, 
unless  by  reason  of  the  statutes  above-cited  it  has 
acquired  the  character  of  felony,  and  interference  in 
cases  of  felony. 

Where  Proclamation  under  Eiot  Act  has  been  made. 

For  the  purpose  of  showing  how  mistaken  the  view 
is  that  for  the  hour  after  the  proclamation  under  the 
Riot  Act  is  read  no  one  could  interfere,  the  observa- 
tions of  Lord  Loughborough,  in  his  charge  to  the 
grand  jury  on  the  Special  (;ommissiou  for  the  trial  of 
the  Gordon  rioters  in  1780,  reported  in  21  How.  St.  Tr. 
485,  may  be  usefully  quoted  (</)  : 

"  If  the  mob  collectively  or  a  part  of  it,  or  any  individual 
within  or  before  the  expiration  of,  that  hour  attempts  or  begins 

(^)    See  also  cases  cited  a)ite,  p.  114. 
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to  perpetrate  :in  outrage  amounting  to  a  felony,  to  pull  down  a 
house,  or  by  any  other  act  to  violate  the  law,  it  is  the  duty  of 
all  present,  of  whatever  description  they  may  be,  to  endeavour 
to  stop  the  mischief  and  to  apprehend  the  offender." 

Powers  of  Private  Persons  as  to  Suppression  of  Riots. 

The  foregoing  authorities  relate  to  the  powers  of  the 
common  law  with  reference  to  offences  against  the 
peace  generally,  and  do  not,  for  the  most  part,  refer  to 
the  particular  class  of  crime  with  which  we  are  now 
dealing.  An  exposition,  however,  of  the  law  specially 
applicable  to  riots  exists  in  the  charge  of  Tindal,  C.J., 
delivered  to  the  grand  jury  at  the  Bristol  Special  Com- 
mission on  January  2nd,  1832,  a  charge  "  which  will 
ever  remain  a  record  of  the  rights  and  privileges  of 
Englishmen,  and  of  those  principles  of  constitutional 
liberty  which  can  only  exist  where  the  individuality  of 
the  citizen  is  recognised  and  fostered  instead  of  being 
annihilated  or  absorbed  by  Government." 

In  that  charge  (h)  the  Lord  Chief  Justice  said : 

"  It  has  been  well  said  that  the  use  of  the  law  consists  first 
in  preserving  men's  persons  from  death  and  violence,  next  in 
securing  to  them  the  free  enjoyment  of  their  property.  And 
although  every  single  act  of  violence,  and  each  individual 
breach  of  the  law,  tends  to  counteract  and  destroy  this  its 
primary  use  and  object,  yet  do  general  risings  and  tumultuous 
meetings  of  the  people  in  a  more  especial  and  particular  manner 
produce  this  effect,  not  only  removing  all  security,  both  from 
the  persons  and  property  of  men,  but  for  the  time  putting 
down  the  law  itself  and  daring  to  usurp  its  place.  The  law  of 
England  hath  accordingly,  in  proportion  to  the  danger  which  it 
attaches  to  riotous  and  disorderly  meetings  of  the  people,  made 
ample  provision  for  preventing  such  offences,  and  for  the 
prompt  and  effectual  suppression  of  them  whenever  they  arise  ; 
and  I  think  it  may  not  be  unsuitable  to  the  present  occasion  if 

(//)  The  Bristol  Riots  (1832).  3  St.  Tr.  (N.S.),  at  p.  3  ;  5  C.  &  P. 
261. 
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I  proceed  to  call  your  attention,  with  some  degi'ee  of  detail,  to 
the  various  provisions  of  the  law  for  carrying  that  purpose  into 
effect.  In  the  first  place,  by  the  common  law,  every  private 
person  may  lawfully  endeavour  of  his  own  authority,  and  with- 
out any  warrant  or  sanction  of  the  magistrate,  to  suppress  a 
riot  by  every  means  in  his  power.  He  may  disperse,  or  assist 
in  dispersing,  those  who  are  assembled  ;  he  may  stay  those  who 
are  engaged  in  it  from  executing  their  purpose  ;  he  may  stop 
and  prevent  others  whom  he  shall  see  coming  up  from  joining 
the  rest  ;  and  not  only  has  he  the  authority,  but  it  is  his 
bounden  duty,  as  a  good  subject  of  the  King,  to  perform  this  to 
the  utmost  of  his  ability.  If  the  riot  be  general  and  dangerous, 
he  may  arm  himself  against  the  evil-doers  to  keep  the  peace. 
Such  was  the  opinion  of  all  the  judges  of  England  in  the  time 
of  Queen  Elizabeth,  in  a  case  called  '  The  Case  of  Armes  '  (/'), 
although  the  judges  add  that  it  would  '  be  more  discreet  for 
every  one  in  such  a  case  to  attend  and  be  assistant  to  the 
justices,  sheriff,  or  other  ministers  of  the  King  in  doing  of  it.' 
It  would  undoubtedly  be  more  advisable  so  to  do,  for  the 
presence  and  authority  of  the  magistrate  would  restrain  the 
proceedings  to  such  extremities  until  the  danger  was  sufficiently 
immediate,  or  until  some  felony  was  either  committed  or  could 
not  be  prevented  without  recourse  to  arms  ;  and,  at  all  events, 
the  assistance  given  by  men  who  act  in  subordination  and 
concert  with  the  civil  magistrate  will  be  more  effectual  to  attain 
the  object  proposed  than  any  efforts,  however  well-intended,  of 
separated  and  disunited  individuals.  But  if  the  occasion 
demands  immediate  action,  and  no  opportunity  is  given  for 
procuring  the  advice  or  sanction  of  the  magistrate,  it  is  the 
duty  of  every  subject  to  act  for  himself  and  upon  his  own 
responsibility  in  suppressing  a  riotous  and  tumultuous  assembly  : 
and  he  may  be  assured  that  whatever  is  honestly  done  by  him 
in  the  execution  of  that  object  will  be  supported  and  justified 
by  the  common  law." 

The  above-quoted  e.Ktract  from  Tindal's,  C.J.. 
charge  has  been  on  several  occasions  recognised  as  the 
undoubted  hiw  of  this  country,  and  notably  by  Lord 
Denman  at  the  ►Summer  Assizes,  1848,  and  by  Patte- 
SON,  J.,  in  his  charge  to  the  grand  jury  at  Westminster 

(?■)    The  Cane  of  Armes  (1597),  Poph.  121.     See  also  Kel.  7fi,  and 
rf.2>er  LiTTLEDALE,  J.,  in  R.  v.  Pinnei/,  ante,  p.  120  (c). 
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in  Easter  Term,  184s,  and  by  Willes,  J.,  in  Philips  v. 
F^re  (1870),  L.  R.  6  Q.  B.  15. 

It  follows,  from  the  right  to  quell  riotous  disturbances 
bv  force,  that  those  who  resist  will  be  criminally  respon- 
sible for  the  consequences,  and  all  acting  in  concert  will 
be  equally  guilty  in  point  of  law  : 

"  If  a  homicide  takes  place  in  consequence  of  that  unlawful 
assembly,  everj-  one  taking  a  part  in  the  unlawful  assembly  may 
be  himself  personally  responsible  for  the  homicide  "  (A). 

A  private  individual  is  not  only  under  the  duty  of 
acting  "  of  his  own  authority  "  in  the  suppression  of 
riot,  but  is  also  liable  to  be  called  upon  by  the  magis- 
tracy or  peace  officers  to  render  every  assistance  in  his 
power  to  suppress  any  tumultuous  assembly. 

Duties  of  Private  Persoxs  to  Aid  Police  Authorities. 

To  quote  again  from  the  above-mentioned  charge  of 

TlXDAL,  C.J.  : 

••  By  the  common  law.  not  only  is  each  private  subject  bound 
to  exert  himself  to  the  utmost,  but  every  sheriff,  constable,  and 
other  peace  officer  is  called  upon  to  do  all  that  in  them  lies  for 
the  suppression  of  riot,  and  each  has  authority  to  command  all 
other  subjects  of  the  King  to  assist  them  in  that  undenaking. 
By  an  early  statute,  which  is  still  in  force  (the  13  Hen.  4.  c.  7). 
any  two  justices,  together  with  the  sheriff  or  under-sheriff  of 
the  county,  shall  come  with  the  power  of  the  county,  if  need 
be,  to  arrest  any  rioters,  and  shall  arrest  them  ;  and  they  have 
power  to  record  that  which  they  see  done  in  their  presence 
against  the  law  ;  by  which  record  the  offenders  shall  be  con- 
victed, and  may  afterwards  be  brought  to  punishment.  And 
here  I  must  distinctly  observe,  that  it  is  not  left  to  the  choice 
or  will  of  the  subject,  as  some  have  erroneously  supposed,  to 
attend  or  not  to  the  call  of  the  magistrate,  as  they  think  proper, 
but  every  man  is  bound,  when  called  upon,  under  pain  of  fine 
and  imprisonment,  to  yield  a  ready  and  implicit  obedience  to 


(Jt)   Per  riTZGERALD,  .J.,  in  /'.  v.  McXavf/htoti  and  Others  (1S81), 
14  Cox  C.  C.  576, 
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the  call  of  the  magistrate,  and  to  do  his  utmost  in  assisting  him 
to  suppress  any  tumultuous  assembly  ;  for  in  the  succeeding 
reign  another  statute  (I)  was  passed,  -which  enacts  '  that  the 
King's  liege  people,  being  sufficient  to  travel,  shall  be  assistant 
to  the  justices,  sheriffs,  and  other  officers  upon  reasonable 
warning,  to  ride  with  them,  in  aid  to  resist  such  riots,  routs, 
and  assemblies,  on  pain  of  imprisonment,  and  to  make  fine  and 
ransom  to  the  King.'  In  explanation  of  which  statute.  Dalton, 
an  early  writer  of  considerable  authority,  declares  '  that  the 
justices  and  sheriff  may  command  and  ought  to  have  the  aid 
and  attendance  of  all  knights,  gentlemen,  yeomen,  husbandmen, 
labourers,  tradesmen,  servants,  and  apprentices,  or  all  other 
persons  being  above  the  age  of  fifteen  years  and  able  to 
travel '  "  (m). 

PvEFusAL  TO  Aid  Police. 

The  consequence  of  a  .subject  being  bound  to  assist  a 
constable  when  called  on  so  to  do  is,  that  should  he 
refuse  he  is  indictable  as  for  a  misdemeanor.  Xor  i.s 
this  a  mere  theoretical  liability,  as  may  be  seen  from 
the  case  of  R.  v.  Broica  (18-41),  C.  &  M.  314,  where, 
on  the  occasion  of  a  prize  fight,  a  police  constable 
charged  the  defendant  to  aid  and  assist  him  in  quelling 
the  riot.  The  constable  was  doing  his  duty,  the  breach 
of  the  peace  being  then  actually  in  the  course  of  being 
committed,  and  the  duty  of  the  constable  being  to  put 
a  stop  thereto  without  waiting  for  a  warrant  (/t).  The 
defendant  was  convicted,  and  Aldersox,  B.,  in  summing 
up  to  the  jury,  made  the  following  observations  : 

••  Firstly,  you  must  be  satisfied  that  the  constable  saw  a  breach 
of  the  peace.     Secondly,  you  must  be  satisfied  that  there  was  a 

(0    2  Hen.  .5,  st.  1,  c.  8. 

(/«)  As  to  the  i}ogfie  cumitatvn  and  oljedience  to  orders  of  sheriffs, 
see  the  Sheriffs  Act,  1887  (50  &  r>\  Vict.  c.  55),  s.  8.  The  reference 
in  Dalton  here  alluded  to  is  Dalt.  ch.  95.  See  also  2  Inst.  194,  and 
It.  v.  Fumeij  (18:^2),  3  St.  Tr.  (x.s.)  11  ;  5  C.  i:  P.  276. 

The  word  "  travel "  above  used  should  be  ■'  work,"  the  Norman 
French  word  being  travailler.  The  statute  13  Hen.  4,  c.  7,  and 
2  Hen.  5,  st.  1,  c.  8,  are  in  Xorrnan  French  on  the  Parliament  Roll. 

(rt)   See  Law  Times  Newspaper,  June  25th,  1868. 
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reasonable  necessity  for  the  constable  Herbert  calling  upon 
other  persons  for  their  assistance  and  support  ;  and,  in  this 
case,  there  is  no  doubt  that  the  constable  could  not  by  his  own 
unaided  exertions  have  put  an  end  to  the  combat.  Lastly,  the 
prosecutor  must  prove  that  the  defendant  was  duly  called  upon 
to  render  his  assistance,  and  that  without  any  physical  impossi- 
bility or  lawful  excuse  he  refused  to  give  it.  Whether  the  aid 
of  the  defendant,  if  given,  would  have  proved  sufficient  or 
useful,  is  not  the  question  or  criterion.  Every  man  might 
make  that  excuse,  and  say,  that  his  individual  aid  would  have 
done  no  good  ;  but  the  defendant's  refusal  may  have  been,  and, 
perhaps  was,  the  cause  of  that  of  many  others.  Every  man  is 
bound  to  set  a  good  example  to  others  by  doing  his  duty  in 
preserving  the  public  peace"  (o). 

While  imposing  this  duty  upon  private  individuals, 
the  law  has  not  omitted  to  extend  to  them  its  protec- 
tion, and  persons  therefore  assisting  a  constable, 
whether  ordered  to  do  so  or  not,  are  as  much  under 
the  protection  of  the  law  as  the  constable  himself,  and 
the  general  rule  of  law  will  equally  ap])ly  to  them,  for 
where  persons  having  authority  to  arrest  or  imprison 
use  the  proper  means  for  that  purpose,  and  are  resisted 
in  so  doing  and  killed,  it  will  be  murder  in  all  that 
take  an  active  part  in  such  resistance.     This  rule  : 

"  Extends  to  the  cases  of  private  persons  interposing  for  the 
prevention  of  mischief  from  an  affray,  or  to  endeavour  to 
apprehend  felons  and  bring  them  to  justice,  such  persons  being 
likewise  in  the  discharge  of  a  duty  cast  upon  them  by  the  law. 
The  law  is  their  warrant,  and  they  may  be  not  improperly  con- 
sidered as  persons  engaged  in  the  public  service,  and  for  the 
advancement  of  justice,  though  without  any  special  appoint- 
ment ;  and  being  so  considered,  they  are  under  the  same  pro- 
tection as  the  ordinary  ministers  of  justice  "  (jy)- 


(«)  A  form  of  indictment  for  this  offence  is  given  in  this  case.  See 
also  B.  V.  Sherlock  (18Gr)),  L.  K.  1  C.  C.  R.  20  ;  35  L.  J.  M.  C.  92  ;. 
13  L.  T.  (N.s.)  G23  :  10  Cox  C.  C.  170. 

(p)  Tost.  C.  L.  300  ;  1  Hale,  I'.  C.  4G2.  463  ;  B.  v.  Porter  (1873), 
12  Cox  C.  C.  444. 
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The  protection  thus  extended  to  those  who  assist 
peace  officers  in  the  suppression  of  disturbances  or  the 
arrest  of  felons,  attaches  "  enndo,  morando,  et  redeundo,''^ 
and  in  a  case  of  B.  v.  Fhelps  (1841),  C.  &  M.  180, 
where  a  man  was  returning  from  a  station-house,  after 
having  assisted  a  constable  to  apprehend  and  there 
lodge  one  charged  with  larceny,  and  was  killed  on 
such  return,  he  was  held  by  Coltman,  J.,  to  have  been 
still  under  the  protection  of  the  law  (q). 

Arrest  without  Warrant. 

There  are  certain  statutes  which,  although  they  do 
not  deal  specifically  with  riots,  may  not  infrequently 
have  to  be  resorted  to  in  order  to  put  an  end  to,  if  not 
the  actual  riot  itself,  acts  which  accompany  riots,  e.r/., 
damage  to  property.  Amongst  such  statutes  autho- 
rising arrest  without  warrant  are — 

The  Vagrancy  Act,  1824  (5  Geo.  4,  c.  83).  By  s.  4 
of  this  Act  any  person  armed  with  a  gun,  pistol, 
hanger,  cutlass,  bludgeon,  or  other  ojffensive  weapon, 
.  is  to  be  deemed  a  rogue  and  vagabond  and  by 
ss.  6,  11,  any  person  may  apprehend  an  offender  against 
this  statute. 

The  Malicious  Damage  Act,  1861  (24  &  25  Vict. 
c.  97).  By  s.  Gl,  the  owner  of  property  injured, 
or  his  servant  or  a  person  authorised  by  him,  may 
arrest  any  person  found  committing  an  offence  against 
that  statute. 

The  Larceny  Act,  1861  (24  &  25  Vict.  c.  96).  Any 
person  found  committing  any  offence  against  this  Act, 


(q)    See  also  the  Sissinghurst  Ilovse  Case  (1G73),  1  Hale,  P.  C.  4(il  ; 
3  Kuss.  Cr.  &  M.,  6th  ed.,  pp.  72,  78,  119. 

K  2 
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except  auglino-  iu  the  daytime,  may  be  arrested  by  any 
person  (s.  103)  (r). 

By  2  &  3  Vict.  c.  47,  s.  66  (The  Metropolitan  Police 
Act,"^  1839),  and  2  &  3  Vict.  c.  xciv.,  s.  46  (The  City  of 
London  Police  Act,  1839),  the  owner  of  any  property 
or  his  servant  may  take  into  custody  any  person  found 
committing  any  indictable  or  summary  offence  punish- 
able by  virtue  of  that  statute  without  warrant,  and  may 
be  detained  till  a  constable  be  found  (s). 


POLICE  AND  SPECIAL  CONSTABLES. 

Much  of  what  has  been  said  in  the  preceding  section 
will  be  equally  applicable  here,  for  all  civil  authorities 
retain  the  duties  and  powers  given  to  private  persons 
at  common  law,  neither  curtailed  nor  altered,  and  in 
addition  they  possess  certain  wider  powers  and  more 
general  protection  in  respect  of  any  action  they  may 
take  under  and  by  virtue  of  their  office. 

It  will  not  be  necessary  here  to  specify  the  various 
Acts  of  Parliament  under  which  the  permanent  police 
force  of  the  county  exists,  they  will  be  found  in 
9  Chitty's  Statutes,  5th  ed.,  tit.  "Police." 

Appointment  op  Special  Constables. 

Special  constables  or  private  persons  invested  with 
the  rights  and  duties  of  ordinary  constables  for  a 
particular  occasion  only,  or  for  a  limited  period,  are 
appointed  under  the  Special  Constables  Act,  1831  (1  & 


(r)  See  Griffith  v.  Tuylor  (1876),  L.  R.  2  C.  P.  D.  194  ;  46  L.  J. 
C.  P.  152  ;  41  J.  P.  340  ;  R.  v.  Fenley  (1902),  20  Cox  C.  C.  2.52. 

(/)  See  Simmons  v.  Millhtgen  (1846),  2  C.  B.  524  ;  Dowell  v. 
BedimiJieU  (1841),  1  C.  &  M.  9  ;  Home  v.  Grlmhle  (1841),  1  C.  & 
M.  17." 
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2  Will.  4:,  c.  41)  (t),  the  first  section  of  which  is  as 
follows  : 

"  In  all  cases  ■where  it  shall  be  made  to  appear  to  any  two  or 
more  justices  of  the  peace  of  any  county,  riding,  or  division 
having  a  separate  commission  of  the  peace,  or  to  any  two  or  more 
justices  of  the  peace  of  any  liberty,  franchise,  city,  or  town  in 
England  or  Wales,  upon  the  oath  of  any  credible  witness,  that 
any  tumult,  riot,  or  felony  has  taken  place  or  may  be  reasonably 
apprehended  in  any  parish,  township,  or  place  situate  within  the 
division  or  limits  for  which  the  said  respective  justices  usually 
act,  and  such  justices  shall  be  of  opinion  that  the  ordinary 
officers  appointed  for  preserving  the  peace  are  not  sufficient 
for  the  preservation  of  the  peace,  and  for  the  protection  of  the 
inhabitants  and  the  security  of  the  property  in  any  such  parish, 
township,  or  place  as  aforesaid,  then  and  in  every  such  case 
such  justices,  or  any  two  or  more  justices  acting  for  the  same 
division  or  limits,  are  hereby  authorised  to  nominate  and 
appoint,  by  precept  in  writing  under  their  hands,  so  many  as 
they  shall  think  fit  of  the  householders  or  other  persons  (not 
legally  exempt  from  serving  the  office  of  constable)  residing  in 
such  parish,  township,  or  place  as  aforesaid,  or  in  the  neigh- 
bourhood thereof,  to  act  as  special  constables,  for  such  time 
and  in  such  manner  as  to  the  said  justices  shall  seem  fit  and 
necessary,  for  the  preservation  of  the  public  peace,  and  for  the 
protection  of  the  inhabitants  and  the  securitj'  of  the  property 
in  such  parish,  township,  or  place  ;  and  the  justices  of  the  peace 
who  shall  appoint  any  special  constables  by  virtue  of  this  Act, 
or  any  one  of  them,  or  any  other  justice  of  the  peace  acting 
for  the  same  division  or  limits,  are  and  is  hereby  authorised  to 
administer  to  every  person  so  appointed  the  following  oath  ; 
that  is  to  say, 

"  '  I  A.  B.,  do  swear  that  I  will  well  and  truly  serve  our 
sovereign  lord  the  King  in  the  office  of  special  constable  for 
the  parish  [or  township]  of  ,  without  favour  or  affection, 

malice  or  ill-will  ;  and  that  I  will  to  the  best  of  my  power 
cause  the  peace  to  be  kept  and  preserved,  and  prevent  all 
offences  against  the  persons  and  properties  of  his  Majesty's 
subjects  ;  and  that  while  I  continue  to  hold  the  said  office 
I  will  to  the  best  of  my  skill  and  knowledge  discharge  all 
the  duties  thereof  faithfully  according  to  law.  So  help  me 
God '  (m). 

(t)    As  to  special  constables  in  boroughs,  see  po.^t,  p.  1.38. 
(?/)   See  now  the  Promissory  Oaths  Act,  1868  (31  &  32  Vict.  c.  72), 
ss.  12  (4),  13. 
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"  Provided  always,  that  whenever  it  shall  be  deemed  necessary 
to  nominate  and  appoint  8iich  special  constables  as  aforesaid 
notice  of  such  nomination  and  appointment,  and  of  the  circum- 
stances which  have  rendered  such  nomination  and  appointment 
expedient,  shall  be  forthwith  transmitted  by  the  justices  making 
such  nomination  and  appointment  to  one  of  his  Majesty's 
principal  Secretaries  of  State  and  to  the  lieutenant  of  the 
county." 

The  only  conditiou  precedent  essential  to  the  ojiera- 
tion  of  this  statute  is  that  one  credible  witness  shall 
state  upon  oath,  before  two  justices  (or  before  the  sitting 
police  magistrate  in  the  metropolis,  by  virtue  of  2  & 
3  Vict.  c.  71,  s.  14,  and  if  in  the  city  of  London  before 
an  alderman  :  3  &  4  Vict.  c.  84,  s.  15,  and  11  &  12  Vict. 
c.  43,  s.  34),  that  a  tumult,  riot,  or  felony  has  taken 
place,  or  is  expected  to  take  place,  and  that  the  existing 
force  for  preserving  the  peace  is  insufficient  to  protect 
persons  and  property.  The  Secretary  of  State  may, 
xmder  s.  2,  order  persons  to  be  sworn  in,  though  other- 
wise exempt  by  law,  but  such  persons  are  only  to  be 
liable  to  serve  as  special  constables  for  two  months 
from  the  date  of  their  apppintment  ;  and  the  Secretary 
of  State  may  also  order  the  lieutenant  of  any  county 
to  cause  special  constables  to  be  appointed,  such 
appointment  being  for  three  calendar  months.  The 
persons  exempt  by  law  are  enumerated  in  s.  6  of  5  & 
6  Vict.  c.  lOy  (The  Parish  Constables  Act,  1842),  and 
the  list  includes,  among  others,  peers,  members  of 
Parliament,  clergymen  of  any  recognised  denomina- 
tion, schoolmasters,  barristers  and  solicitors  in  actual 
practice,  coroners,  keepers  of  gaols,  doctors,  surgeons 
and  apothecaries,  army  or  navy  or  yeomanry  full  pay 
officers,  pilots,  officers  of  customs,  sheriffs'  officers, 
household  servants  of  the   King,  clerks  to  guardians. 
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parish  clerks,  registrars  of  births,  deaths,  and  mar- 
riages, and  churchwardens,  overseers,  and  all  relieving 
officers  ;  also  by  the  operation  of  s.  5  of  the  Act  o£ 
1842,  all  persons  under  25  and  over  55  years  of  age, 
or  persons  rated  to  the  county  or  other  rate  at  less 
than  £4. 

By  17  &  18  Vict.  c.  102,  s.  8,  no  person  having  a 
light  to  vote  at  a  Parliamentary  election  for  a  par- 
ticular place  is  liable  to  serve  as  a  special  constable  at 
or  during  such  election,  without  his  consent  (.t*).  The 
power  to  appoint  constables  where  danger  to  the  peace 
is  occasioned  by  disturbances  upon  public  works  has 
already  been  mentioned.  See  1  &  2  Vict.  c.  80,  and 
H.  V.  Cheshire  Lines  Committee  (1873),  L.  R.  8  Q.  B. 
344.  Sections  7  and  8  of  the  statute  provide  penalties 
upon  persons  legally  liable  to  serve  in  the  office  of 
special  constable  wilfully  refusing  to  take  the  oath  (ij) 
when  required,  or  refusing  to  serve,  or  disobeying 
orders  or  directions  given  to  him  for  the  performance 
of  his  duties.  Refusal  to  serve  also  renders  a  person 
liable  to  indictment  (c). 

Suppression  of  Riots. 

The  fourtli  section  of  1  &  2  Will.  4,  c.  41,  enacts  : 

"  The  justices  of  the  peace  who  shall  have  appointed  any 
.special  constables  under  this  Act,  or  any  two  of  them,  or 
the  justices  acting  for  the  division  or  limits  within  which 
.such  special  constables  shall  have  been  called  out,  at  a  special 
session  of  such   last-mentioned  justices,  or  the  major  part  of 


(^.v)  A  similar  provision  is  contained  in  45  &  46  Vict.  c.  50,  s.  196, 
as  to  boroughs  and  municipal  elections. 

(y)  See  The  Bristol  lihts :  per  TiNDAL,  C.J.  (1832),  3  St.  Tr. 
(N.S.),  at  p.  6. 

(::)    Seert/(^-,  p.  129. 
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such  last-mentioned  justices  at  such  special  session,  shall  have 
power  to  make  such  orders  and  regulations  as  may  from  time  to 
time  be  necessary  and  expedient  for  rendering  such  special 
constables  more  efficient  for  the  preservation  of  the  public 
peace,  and  shall  also  have  power  to  remove  any  such  special 
constable  from  his  office  for  any  misconduct  or  neglect  of  duty 
therein." 

Serving  out  of  the  County. 

By  s.  6,  special  constables  may  be  ordered  by  the 
justices  of  the  division  in  which  they  are  appointed,  to 
act  in  any  adjoining  county,  if  two  justices  of  such 
adjoining  county  shall  satisfy  the  justices  by  whom 
they  were  appointed  that  extraordinary  circumstances 
exist  rendering  such  service  expedient,  and  they  wall 
possess  the  same  powers  as  within  their  original  juris- 
diction. This  power  does  not  seem  to  be  extended  to 
the  lord  lieutenant,  whose  powers  are,  by  s.  3,  limited 
to  his  own  county.  By  an  amending  Act  of  1835, 
5  &  6  AVill.  4,  c.  43,  persons  may  act  as  special  con- 
stables though  not  resident  in  the  parish  or  township, 
or  in  the  neiohbourhood  thereof.  In  the  case  of  the 
Bull  Ring  riots  at  Birmingham,  sixty  of  the  Metro- 
politan police  force  were  taken  to  Birmingham,  and 
there  sworn  in  under  the  provisions  of  this  statute  (a). 

A  special  constable  duly  appointed  generally  under 
this  Act  continues  to  be  such  constable,  with  all  the 
powers  and  privileges  of  a  constable  at  common  law  or 
by  statute  (A)  till  his  services  are  either  determined  or 


(«.)  See  B.  V.  ColVntx  (1839),  3  St.  Tr.  (n.s.).  p.  1149  ;  R.  v.  Keale 
(1839),  9  C.  &  P.  431  ;  and  the  Police  Act,  1890  (53  &  54  Vict,  c.45), 
ss.  25,  28,  which  enables  the  police  of  one  force  to  assist  those  of  any 
other  force  without  being  sworn  as  special  constables. 

(&)  See  s.  11  as  to  assaults  on  special  constables.  This  seems 
superfluous.  See  24  &  25  Vict.  c.  100,  s.  38,  which  replaced  9  Geo.  4, 
c.  31,  s.  25. 
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suspended  under  s.  9  of  1  &  2  Will.  4,  c.  41,  which  pro- 
vides for  the  holding  of  special  sessions  for  the  express 
purpose  of  determining  or  suspending  the  services  of 
all  or  any  of  the  special  constables  previously  appointed 
under  the  statute  (i?.v.  Porter  (1841),  9  C.  &  P.  778). 
In  this  case  eight  years  had  elapsed  from  the  appoint- 
ment to  the  date  of  the  trial,  at  which  the  question  of 
the  duration  of  the  office  arose.  Care  should  be  taken 
that  this  special  session  is  duly  held  when  the  services 
of  the  special  constables  appointed  under  the  Act,  but 
for  no  specified  time,  can  be  dispensed  with  (c).  If, 
however,  the  appointments  are  made  for  one  or  two 
months,  or  for  any  definite  period,  the  powers  of  the 
constables  so  appointed  cease  at  the  expiration  of  such 
period,  and  this  is  the  course  usually  adopted,  and 
which  was  in  fact  adopted  at  the  general  appointment 
of  special  constables  in  January,  1888,  in  the  metro- 
polis, for  unless  the  appointment  is  duly  revoked,  or  is 
only  for  a  limited  period,  the  special  constables  will  con- 
tinue liable  for  an  indefinite  period  to  be  called  upon  to 
act  upon  any  occasion  that  may  be  deemed  right,  for  if 
they  preserve  their  privileges,  they  must  also  remain 
subject  to  the  duties  of  their  position. 

By  s.  13,  justices  in  special  sessions  may  order  allow- 
ances to  the  special  constables,  such  allowances  and 
other  expenses  for  staves,  etc.  to  be  paid  out  of  the 
county  rate  {d),  special  provision  being  made  for  such 
payments  in  places  not  contributing  to  the  county  rate  {e). 

(c)  See  R.  v.  Best  (1847),  16  L.  J.  M.  C.  102. 

(d)  See  11.  V.  H}iUoH  (1849),  19  L.  J.  M.  C.  32  ;  R.  v.  Hamilton 
(1868),  L.  R.  3  Q.  B.  718  ;  R.  v.  Lord  Ncwboruvgh  (1869),  L.  R. 
4  Q.  B.  .58.5  ;  R.  v.  Middlesex  JJ.  (1868),  32  J.  P.  661. 

(e)  See  now  .51  &  52  Vict.  c.  41,  ss.  48,  126  (Local  Government 
Act,  1888),  and  53  &  54  Vict.  c.  45,  s.  28  (Police  Act,  1890),  as  to  the 
metropolitan  police  district. 
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At  the  close  of  the  period  of  service,  by  s.  10,  the 
■constables  are  required  to  deliver  up,  under  penalties 
for  not  so  doino;,  any  staves  or  other  articles  given  to 
them  for  the  })urposes  of  their  office  (/').  This 
statute  only  applies  to  England  and  Wales,  and 
Ber\vick-on-T\veed  {<j). 

Borough  Special  Constables. 
By  the  Municipal  Corporations  Act,  1882  (45  & 
■16  Vict.  c.  50),  s.  196,  two  borough  justices  shall,  in 
each  October,  appoint  inhabitants  of  the  borough  (not 
being  exempt  under  5  &  6  Vict.  c.  109,  s.  6)  to  act  as 
special  constables  in  the  borough,  and  the  constables 
thus  appointed  have  the  same  powers  and  immunities 
as  constables  under  the  Act  of  Will.  4.  They  are  to 
act  only  upon  a  borough  justices'  warrant  upon  occa- 
sions when  the  ordinary  police  force  of  the  borough  is 
insufficient.  Their  remuneration  is  iixed  by  the  4th 
and  5th  Schedules  to  the  statute  (A). 

Powers  of  Constables  to  Arrest. 
Being  clothed  with  the  rights  of  constables  as  exist- 
ing in  1831,  the  special  constables  appointed  under  the 
statutes  just  mentioned  may  do  all  that  an  ordinary 
constable  can  ;  but,  as  a  general  rule,  it  will  be  well 
for  them  to  confine  themselves  to  obeying  the  orders 
and  regulations  of  the  regular  police  force,  or  of  some 
appointed  chief.     It  will  he  sufficient  to  deal  generally 

(/■)  Section  15  of  the  statute  puts  a  limitation  of  two  months  upon 
summary  jiroceedings  for  penalties.  The  procedure  for  recovery  of 
penalties  will  be  in  accordance  with  the  Summary  Jurisdiction  Acts  ; 
the  Summary  Jurisdiction  Act,  1884,  repealing  ss.  17,  18  and  part 
of  16.  Section  19,  providing  for  notice  of  action,  is  repealed  by  the 
Public  Authorities  Protection  Act,  1893  (56  &  .57  Vict.  c.  61). 

(«)    See  20  Geo.  2,  c.  42.  s.  3. 

('//)    See  also  the  Police  Act,  1890  (53  &  5i  Vict.  c.  4.5). 
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■svith  the  powers  giveu  to  the  reguhir  constables  by  the 
common  statute  law  in  reference  to  the  particular 
oifences  dealt  with  herein. 

On  a  reasonable  suspicion  of  felony,  founded  upon 
facts  within  his  own  knowledge,  or  communicated  to 
him  by  others,  a  police  constable  is  justified  and  bound 
to  arrest  without  warrant,  and  that  whether  a  felony 
may  in  fact  have  been  committed  or  not ;  and  those 
charged  must  submit,  provided  that  they  know,  or  such 
circumstances  exist  that  such  knowledge  ought  to  be 
presumed  against  them,  that  he  is  a  police  constable 
(1  East,  P.  C.  314  :  Grifn  v.  Coleman  (1859),  4  H.  & 
N.  265  ;  28  L.  J.  Exch"  134  ;  Hogg  v.  Ward  (1858), 
3  H.  &  N.  417  ;  27  L.  J.  Exch.  446).  It  is  no  part  of 
the  duty  of  a  constable  to  arrest  a  man  upon  the  order 
of  a  private  individual  {Parton  v.  Williams  (1820), 
3  B.  ifc  Aid.  330),  and  therefore  if  a  constable  act  upon 
an  unreasonable  charge,  or  of  his  own  accord,  or  upon 
his  own  suspicion,  without  any  express  charge  or 
warrant,  he  does  it  at  his  own  peril  as  much  as  if  he 
were  a  private  person,  but  if  it  turn  out  that  the  party 
arrested  has  committed  a  felony,  he  is  justified  ;  so  also 
if  he  has  acted  on  his  ow^n  suspicion  that  a  felony  has 
actually  been  committed  by  some  one,  and  he  had 
reasonable  grounds  for  suspecting  the  party  arrested, 
he  is  also  justified  in  the  arrest  made  under  such 
circumstances  ;  but  from  the  necessity  o£  certain  cases 
a  constable  may,  even  at  common  law,  justify  the  arrest 
of  persons  on  his  own  suspicion  of  felony  without  the 
necessity  of  showing  that  a  felony  has  really  been  com- 
mitted, as,  e.g.,  the  arrest  of  unknown  persons  carrying 
bundles  in  the  night  time  (/). 

(.(■)    Lawrence  v.  Ilcdijer  (1810),  3  Taunt,  li. 
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When  a  person  is  arrested,  any  property  in  his 
possession  believed  to  liave  been  used  by  him  for  the 
purpose  of  committin<);  the  otlenee  may  be  seized  and 
detained  as  evidence  in  support  of  the  charge  (^Dillon  v. 
O'Brien  (1887),  16  Cox  0.  C.  245). 

To  again  quote  the  judgment  of  Blackburn,  J.,  in 
Allen  X.London  and  South-Western  Rail.  Co.  (1870), 
11  Cox  C.  C.  625  : 

"  When  a  constable  is  the  person  who  has  taken  another 
into  custody  without  a  warrant,  the  law  is  more  favourable  to 
him.  It  is  his  duty  to  act  for  the  public  benefit,  and  therefore 
the  law  gives  him  protection  if  he  has  a  reasonable  ground  to 
believe  that  a  felony  has  been  committed,  and  that  the  person 
he  took  into  custody  has  committed  it.  As  I  have  said  before 
in  the  course  of  the  argument,  I  think  a  constable,  in  exercising 
the  power  that  is  given  to  him,  should  always  take  into  con- 
sideration whether  the  circumstances  are  such  that  there  is 
ground  for  thinking,  if  he  did  not  exercise  the  summary  power, 
the  man  would  run  away." 

A  constable  has  power  to  arrest,  without  warrant, 
any  person  found  committing  any  misdemeanor,  whether 
such  misdemeanor  be  accompanied  by  an  actual  breach 
or  disturbance  of  the  peace  (k).  In  actual  breaches  of 
the  peace  a  constable  may,  by  virtue  of  his  office, 
interpose  upon  his  own  view  for  the  purpose  of  pre- 
venting a  threatened  and  imminent  breach  of  the  peace, 
and  all  persons  called  by  him  to  his  assistance  in  such 
interposition  are  protected  (1  East,  P.  C.  303),  and  to 
accomplish  his  object  may  arrest  the  person  menacing, 
and  detain  him  in  custody  till  the  chance  of  the  threat 

(/^.)  Some  doubt  appears  to  exist  as  to  arrest  for  the  offences  at 
common  law  of  forgery  and  per]  ury,  w  hich  are  not  triable  at  quarter 
sessions  of  the  peace  ;  but  probably  in  all  cases  of  actual  misfeasance, 
as  distinguished  from  misdemeanors  of  non-feasance,  Cfi.,  disobedience 
to  an  order  for  payment  of  money  made  in  quarter  sessions,  the  power 
of  arrest  as  above  stated  exists. 
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being  executed  is  over,  and  to  carry  him  as  soon  as 
conveniently  may  be  before  a  magistrate  (2  Hawk.  P.  C, 
c.  12,  s.  20  ;  Cohen  v.  Huskisson  and  R.  v.  Light, 
supra),  but  if  the  threat  seems  an  idle  one  and  there 
has  been  no  breach  of  the  peace,  the  arrest  would  not 
be  justifiable  (E.  v.  Bright  (1830),  4  C.  &  P.  387  ; 
Wiieeler  v.  Whiting  (1840),  9  C.  &  P.  262).  For  an 
assault  or  breach  of  the  peace,  or  for  an  attempt  to 
commit  any  felony  committed  within  his  own  view, 
a  constable  may  arrest  the  offender  and  keep  him  in 
custody  until  he  can  conveniently  take  him  before  a 
magistrate  ;  but  if  the  arrest  is  not  made  on  the  instant, 
it  must  be  made  so  recently  after  as  to  make  the  offence 
and  the  apprehension  one  continued  transaction.  But 
a  constable  has  not,  without  warrant,  any  authority  to 
apprehend  a  person  upon  a  charge  of  a  mere  breach 
of  the  peace  after  it  is  over,  unless  there  is  danger  of 
its  renewal,  and  in  that  case  he  may  do  so.  So  also 
he  may  arrest  any  person  who  encourages  a  prisoner 
in  his  custody  to  resist  ( White  v.  Edmonds  (1791), 
1  Peak.  89),  or  otherwise  obstructs  him  in  the  execution 
of  his  duty  (Levg  v.  Edwards  (1823),  1  C.  &  P.  40). 

By  2  &  3  Vict.  c.  47,  s.  64,  Metropolitan  police 
constables  have  power  to  arrest,  without  warrant,  loose, 
idle,  and  disorderly  persons  about  to  commit  a  breach 
of  the  peace,  e.g.,  persons  within  the  district  proceeding 
to  a  prize  fight  beyond  the  district.  As  to  the  meaning 
of  the  words  "  loose,  idle,  etc.,"  see  Bowditch  v.  Balchin 
(1850),  5  Exch.  378  ;  19  L.  J.  Exch.  337. 

In  all  cases  of  misdemeanors  in  the  nature  of  riots, 
an  ordinary  constable,  and  more  especially  a  special 
constable,  should,  as  a  matter  of  precaution,  and  in 
some  instances  of  necessity,  notify  either  by  words  or 
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the  usual  symbols  of  iiutbority  that  he  is  such  ofHcer, 
lest  his  interference  should  be  mistaken  for  an  intention 
to  take  part  with  the  oti'ending  parties.  And  as  to 
special  constables,  they  should  be  guided  by  a  rule  of 
prudence  not  to  interfere  in  cases  of  doubt,  but  act 
under  the  directions  of  those  whose  experience  and 
habits  of  disci])line  enable  them  to  form  a  correct 
judgment  of  the  proper  steps  to  be  taken.  The  proper 
degree  of  force  permissible  must  always  depend  upon 
the  circumstances  of  each  case  where  force  may  be 
required,  and  as  in  extreme  cases  private  persons  may 
nse  deadly  weapons,  so  also  may  the  police  (/). 

And  it  seems  to  be  sound  law  as  well  as  sound 
common  sense,  that  all  the  circumstances  of  the 
particular  assembly,  and  also  of  previous  events,  with 
which  it  may  be  reasonably  connected,  may  be  taken 
into  consideration  both  in  the  justification  of  the 
preparations  to  meet  the  apprehended  danger,  and  in 
the  exertions  used  to  quell  the  incipient  disturbance. 
It  was  held,  in  Bedford  v.  Brrleij  (1822),  1  St.  Tr. 
(N.S.),  pp.  1071,  liyi,  1223  ;  and  also  in  Rex  v.  Hunt 
(1820),  1  St.  Tr.  (N.s.),pp.  171,  464,  489  ;  the  former 
being  an  action  against  the  yeomanry  for  injury 
sustained  at  Peterloo,  and  the  latter  an  indictment 
against  Henry  Hunt  for  the  same  meeting — that 
general  evidence  of  antecedent  facts,  such  as  resolutions 
passed    at   meetings  (>?i)    where  he    had  presided,  the 

(Z)  See  the  extract  from  Hawkins,  ante,  p.  120  ;  Burdett  v.  Abbott 
(1811).  14  East,  1  ;  (1812),  4  Taunt.  401  ;  and  R.  v.  Pinnri/,  ante. 

(jn)  Ttie  resolutions  are  set  out  at  1  St.  Tr.  Cx.s.)  463, 'l224.  As 
to  other  cases  in  which  similar  evidence  was  admitted,  see  B.  v.  Hardy 
(1794),  24  St.  Tr.  43.J  ;  R.  v,  Watson  (1817),  32  St.  Tr.  349  ;  R.  v. 
Blahe  (1844).  G  Q.  B.  126  ;  B.  v.  Frost  (1839).  4  St.  Tr.  (N.s.)  86 ; 
9  C.  &  P.  150  ;  R.  T.  O'Connell  (1843),  5  St.  Tr.  (n.S.)  670  ;  R.  v. 
Gvaliam  and  Burns  (1888),  16  Cox  C.  C.  420. 
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conduct  of  parties  going  to  the  meeting,  the  alarm 
felt  by  the  neighbourhood,  in  a  word,  acts  of  all  persons 
which  might  properly  and  fairly  be  looked  at  to 
ascertain  the  intention  of  the  particular  meeting,  and 
the  probable  degree  of  violence  that  would  be  used  by 
the  mob  if  not  overcome,  and  consequently,  the  degree 
of  force  requisite  to  put  it  down. 

General  Duties  of  Constables. 

The  general  duties  of  constables  are  so  admirably  set 
forth  in  a  "  letter  of  instructions "  that  it  is  here 
appended. 

Practical  Directions   as    to    the    Criminal    Duties    of  Constables 
generally  and  the  manner  of  executing  them. 

"  The  constable  may  arrest  one  whom  he  has  just  cause  to 
suspect  to  be  about  to  commit  a  felony.  Thus,  when  a  drunken 
person,  or  a  man  in  a  violent  passion,  threatens  the  life  of 
another,  the  constable  should  interfere  and  arrest. 

"  He  should  arrest  any  person  having  in  his  possession  any 
pick-lock-key,  crow,  jack,  bit,  or  other  implement,  with  intent 
feloniously  to  break  into  any  dwelling-house,  warehouse,  coach- 
house, stable,  or  out-building,  or  any  person  armed  with  any 
gun,  pistol,  hanger,  cutlass,  bludgeon,  or  offensive  weapon,  or 
having  upon  him  any  instrument,  with  intent  to  commit  any 
felonious  act. 

"Every  person  found  in  any  dwelling-house,  warehouse, 
coach-house,  out-house,  or  stable,  or  in  any  enclosed  yard, 
garden  or  area,  and  being  there  for  any  unlawful  purpose,  may 
be  arrested. 

"  In  each  of  these  cases  the  constable  must  judge  from  the 
situation  and  behaviour  of  the  party  what  his  intention  is.  In 
some  cases  no  doubt  can  exist  ;  as  when  the  party  is  a  notorious 
thief,  or  acting  with  those  who  are  thieves,  or  when  the  party 
is  seen  to  try  people's  pockets  in  a  crowd,  or  to  attempt  to 
break  into  a  house,  or  to  endeavour  to  take  any  property  secretly 
from  another.  The  constable  will  not  act  hastily,  in  case  the 
intention  is  not  clear,  but  content  himself  with  watching  closely 
the  suspected  party,  that  he  may  discover  his  design. 

"  The  constable  must  arrest  any  one  whom  he  sees  in  the 
act  of  committing  a  felony,  or  any  one  whom  another  positively 
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charges  witli  having  committed  a  felony,  or  whom  another 
suspects  of  having  committed  a  felony,  if  the  suspicion  appear 
to  the  constable  to  be  well  founded,  and  provided  the  person 
so  suspecting  go  with  the  constable. 

"  Though  no  charge  be  made,  yet  if  the  constable  suspect 
a  person  to  have  committed  a  felony  he  shall  arrest  him  ;  and 
if  he  have  reasonable  grounds  for  his  suspicion,  he  will  be 
justified,  even  though  it  should  afterwards  appear  that  no  felony 
was  in  fact  committed  ;  but  the  constable  must  be  cautious  in 
thus  acting  upon  his  own  suspicions. 

"  Generally,  if  the  arrest  was  made  discreetly  and  fairly  in 
pursuit  of  an  offender,  and  not  from  any  private  malice  or 
ill-will,  the  constable  need  not  doubt  that  the  law  will  protect 
him. 

"  If,  after  sunset  and  before  sun-rising,  the  constable  shall 
see  any  one  carrying  a  bundle  or  goods  which  he  suspects  were 
stolen,  he  should  stop  and  examine  the  person,  and  detain 
him  ;  but  here  also  he  should  judge  from  circumstances  (such  as 
appearance  and  manner  of  the  party,  his  account  of  himself, 
and  the  like),  whether  he  has  really  got  stolen  goods,  before 
he  actually  takes  him  into  custody. 

"  The  constable  must  make  every  exertion  to  effect  the 
arrest  ;  and  the  law  gives  him  abundant  power  for  the  purpose. 
If  the  felon,  or  party  accused  of  felony,  fly,  he  may  be 
immediately  followed  wherever  he  goes  ;  and  if  he  takes  refuge 
in  a  house  the  constable  may  break  open  the  doors  if  necessary 
to  get  in,  first  stating  who  he  is,  and  his  business  ;  but  the 
breaking  open  outer  doors  is  so  dangerous  a  proceeding,  that 
the  constable  should  never  resort  to  it  except  in  extreme  cases, 
and  when  an  immediate  arrest  is  necessary. 

"  There  are  some  cases  in  which  a  constable  may  and  ought 
to  break  into  a  house,  although  no  felony  has  been  committed, 
when  the  necessity  of  the  case  will  not  admit  of  delay,  as  when 
persons  are  fighting  furiously  in  a  house,  or  when  a  house  has 
been  entered  by  others  with  a  felonious  intent,  and  a  felony 
will  probably  be  committed  unless  the  constable  interfere,  and 
there  are  no  other  means  of  entering  ;  except  in  such  cases, 
it  is  better  in  general  that  the  constable  should  wait  till  he  has 
a  warrant  from  a  magistrate  for  the  purpose. 

"If  a  prisoner  should  escape,  he  may  be  retaken,  and  in 
immediate  pursuit  the  constable  may  follow  him  into  any  place 
or  any  house. 

"If  a  constable  finds  his  exertions  insufficient  to  effect  the 
arrest,  he  ought  to  require  all  persons  present  to  assist  him,  and 
they  are  bound  to  do  so. 
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"In  cases  of  actual  breaches  of  the  peace,  as  riots,  affrays, 
assaults,  and  the  like,  committed  within  the  view  of  the  con- 
stable, he  should  immediately  interfere  (first  giving  public 
notice  of  his  office,  if  he  be  not  already  known),  separate  the 
combatants,  and  prevent  others  from  joining  in  the  affray.  If 
the  riot,  etc.,  be  of  a  serious  nature,  or  if  the  offenders  do  not 
immediately  desist,  he  should  take  them  into  custody,  securing 
also  the  principal  instigators  of  the  tumult,  and  doing  every 
thing  in  his  power  to  restore  quiet. 

"  A  constable,  in  cases  of  assault  which  have  not  been  com- 
mitted in  his  presence,  or  within  his  view,  is  not  authorised  to 
arrest  or  assist  in  arresting  the  party  charged,  nor  is  he  to 
receive  a  person  so  charged  into  his  custody,  unless  the  party 
has  been  arrested  by  some  other  constable  who  saw  the  assault 
committed. 

"  He  may  arrest  anyone  assaulting  or  opposing  him  in  the 
execution  of  his  duty. 

"  If  a  person  forcibly  enter  the  house  of  another,  the  con- 
stable may,  at  the  request  of  the  owner,  turn  him  out  directly  ; 
if  he  have  entered  peaceably,  but  having  no  right  to  enter,  and 
the  owner  request  the  constable  to  turn  him  out,  the  constable 
should  first  request  him  to  go  out,  and  unless  he  do  so,  he  should 
turn  him  out,  in  either  case  using  no  more  force  than  is  necessary 
for  the  purpose. 

"  When  the  offence  has  not  yet  been  committed,  but  when  a 
breach  of  the  peace  is  likely  to  take  place,  as  when  persons  are 
openly  preparing  to  fight,  the  constable  should  take  the  parties 
concerned  into  custody  ;  if  they  fly  into  a  house,  or  are  making 
preparations  to  fight  within  the  house,  the  constable  should 
enter  the  house  to  prevent  them,  and  likewise  take  the  parties 
into  custody  ;  and  should  the  doors  be  closed,  he  may  break 
them  open  if  admission  be  refused,  after  giving  notice  of  his 
office  and  his  object  in  entering. 

•■  If  a  party  threaten  another  with  immediate  personal 
violence,  or  offer  to  strike,  the  constable  should  interfere  and 
prevent  a  breach  of  the  peace  ;  if  one  draw  a  weapon  upon 
another  attempting  to  strike,  the  constable  should  take  him 
into  custody.  If  persons  be  merely  quarrelling  or  insulting 
each  other  by  words,  the  constable  has  no  right  to  take  them 
into  custody,  but  should  be  ready  to  prevent  a  breach  of  the 
peace. 

"If  a  party  charged  with  a  misdemeanor  escape  out  of 
custody,  he  may  be  pursued  immediately  anywhere  ;  and  if  he 
take  refuge  in  a  house,  the  doors  may  be  broken  open  after 
demand  of  admission,  and  after  notification  by  the  constable  of 
his  office  and  object  in  coming. 
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"After  arrest,  the  constable  is  in  all  cases  to  treat  a  prisoner 
properly,  and  impose  only  such  constraint  upon  him  as  may  be 
necessary  for  his  safe  custody. 

"  The  constable  is  bound  to  follow  the  directions  contained 
in  a  warrant,  and  to  execute  it  with  secrecy  and  despatch  ;  the 
power  given  to  him  for  the  purpose  of  arresting  has  been 
already  shown.  If  the  warrant  cannot  be  executed  immediately, 
it  should  be  executed  as  soon  as  possible  afterwards. 

"The  constable  must  execute  the  warrant  himself,  or,  when 
he  calls  in  assistance,  must  be  actually  present.  Upon  all 
occasions  he  ought  to  state  his  authority  if  it  be  not  generally 
known,  and  should  show  his  warrant  when  required  to  do  so, 
but  he  should  never  part  with  the  possession  of  the  warrant,  as- 
it  may  be  wanted  afterwards  for  his  own  justification. 

"  Upon  the  arrest  being  made,  the  prisoner  is  to  be  taken 
before  the  magistrate  as  soon  as  convenient.  When  the  prisoner 
is  brought  to  the  justice,  he  still  remains  in  custody  of  the 
constable  until  his  discharge  or  committal,  or  until  the  officer 
receives  the  orders  of  the  justice. 

"  The  constable  may  enter  a  house  to  search  for  stolen  goods, 
having  first  got  a  search  warrant  from  a  magistrate  for  that 
purpose.  He  should,  when  it  is  possible  so  to  do,  execute  it  in 
the  daytime.  If  he  find  the  goods  mentioned,  he  is  to  take  them 
to  a  magistrate,  and,  when  the  warrant  so  directs,  he  must  take 
the  person  also  in  whose  possession  they  are  found.  To  avoid 
mistakes,  the  person  who  applies  for  the  warrant  ought  to  attend 
at  the  search  to  identify  the  goods  "  («)• 

The  adv;intiio-e  of  having  a  warrant,  or  of  acting  in  aid 
of  an  officer  who  has  one,  is  that  the  constable  or  person 
aiding  will  not  be  liable  to  any  civil  action  for  its  execu- 
tion, notwithstanding  any  defect  of  jurisdiction  in  the 
justice,  unless  upon  demand.  ])reviously  made,  he  refuses 
to  give  a  copy  of  the  warrant. 

Grave  and  very  difficult  questions  have  also  arisen  as 
to  the  degree  of  criminality  in  those  who  in  the  course 
of  resistance  should  kill  the  officers  engaged,  when  it 
turns  out  to   be  an   illegal  warrant,  and  whether  the 

(•«)  The  reinainiler  of  the  Instructions  refers  only  to  vagrancy  and 
similar  offences.  The  question  of  arrest  is  fully  dealt  with  in  Giffard's 
Jurisdiction  of  Magistrates,  2nd  ed.,  p.  307. 
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crime  would  be  murder  or  manslaughter  (o)  ;  but  these 
cannot  be  discussed  at  length.  Nor  is  it  necessary,  as 
if  the  parties  are  so  far  engaged  in  an  unlawful  act,  that 
a  private  individual  would  be  justified  in  arresting  them, 
then  the  effect  of  the  warrant  being  bad  could  not  be  a 
justification.  Again,  also,  let  it  be  remarked  that  where 
there  is  a  general  resolution  against  all  opposers,  whether 
such  resolution  appears  upon  evidence  to  have  been 
actually  and  explicitly  entered  into  by  the  confederates, 
or  may  be  reasonably  collected  from  their  number, 
arms,  or  behaviour  at  or  before  the  scene  of  action,  and 
homicide  is  committed  by  any  of  the  party,  every 
person  present  in  the  sense  of  the  law  when  the 
homicide  is  committed  will  be  involved  in  the  guilt  of 
him  who  gave  the  mortal  blow. 

It  may  also  be  safely  laid  down  that,  although  an 
illegal  arrest  may  be  resisted,  it  by  no  means  follows 
that  if  death  ensues  very  severe  punishment  may  not 
be  inflicted.  It  would  often  amount  to  manslaughter, 
which  mat/  be  punished  by  penal  servitude  for  life,  and 
it  might  even  amount  to  murder.  An  officer  or  other 
person  aiding  him  is  entitled  to  the  protection  of  the 
law  as  a  minister  of  justice,  eundo,  morando,  et  redeundo, 
that  is,  on  his  way  to  do  his  duty,  whilst  doing  it,  and 
also  against  all  opposition  on  his  return  {R.  v.  Phelps^ 
ante,  p.  131).  It  should  be  added  that  by  s.  65  of  the 
MetropoHtan  Police  Act,  1839  (2  &  3  Vict.  c.  1:7),  power 
is  given  to  any  constable  to  apprehend  without  warrant 
any  person  charged  by  any  other  person  with  com- 
mitting any  aggravated  assault,  if  he  shall  have  good 

((»)  See  3  Hnss.  Cr.  &  ^NI.,  6th  ed.,  pp.  70—120,  where  the  whole 
subject  of  arrest  with  referuiicu  to  the  (-riine  of  murder  is  exhaustively 
dcalt  with. 
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roiison  to  beliovo  that  such  assault  has  been  committed, 
although  not  within  view  of  such  constable.  But  this 
woukl  seem  not  to  apply  to  special  constables  appointed 
under  the  1  &  2  Will.  -4,  c.  -41,  for  s.  5  expressly  limits 
the  privileges  to  those  "  now  "  enjoyed,  that  is,  at  the 
time  of  the  passing  of  the  Act.  Compare  the  repealed 
Municipal  Corporations  Act,  1835  (5  &  G  Will.  4,  c.  76), 
s.  76. 

DUTIES   OF   THE   MILITARY. 

The  jealousies  which  have  always  been  evinced  in 
this  country  of  any  approach  to  military  government 
was  probably  the  foundation  of  the  erroneous  opinion 
held  in  1780  that  soldiers  were  powerless  without  the 
authority  of  the  civil  magistrates  ;  and  the  surprise 
expressed  in  1832,  at  that  part  of  the  charge  of 
TiNDAL,  C.J.,  which  was  specially  directed  to  this 
subject,  showed  that  the  error  was  far  from  being 
extinguished  (p). 

Mansfield,  C.J.,  mBurdett  v.  Ahhott  (1811),  4  Taunt. 
402,  had  already  explained  the  position  of  the  military. 
He  said  : 

"  Since  much  has  been  said  about  soldiers,  I  will  correct  a 
strange  mistaken  notion  that  has  got  abroad,  that  because  men 
are  soldiers,  therefore  they  cease  to  be  citizens.  A  soldier  is 
gifted  with  all  the  rights  of  other  citizens,  and  is  bound  to  all 
the  duties  of  other  citizens,  and  he  is  as  much  bound  to  prevent 
a  felony  or  breach  of  the  peace  as  any  other  citizen.  In  1780 
this  mistake  extended  to  an  alarming  degree  ;  soldiers  with  arms 
in  their  hands  stood  by  and  saw  felonies  committed,  houses 
burnt  and  pulled  down  before  their  eyes,  by  persons  whom  they 
might  lawfully  have  put  to  death,  if  they  could  not  otherwise 
prevent  them  without  interfering  ;  some  because  they  had  no 
commanding  officer  with  them  to  give  them  the  command,  and 


{p)  R.  V.  Plnney  (1832),  5  C.  &  P.  254  ;  3  St.  Tr.  (N.s.)  1. 
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some  because  there  was  no  justice  of  the  peace  with  them.  It 
is  the  more  extraordinary,  because  formerly  the  x>osse  comitatns, 
■which  was  the  strength  to  prevent  felonies,  must  in  a  great  pro- 
portion have  consisted  of  military  tenants  who  held  lands  by  the 
tenure  of  military  service.  If  it  is  necessary  for  the  prevention 
of  mischief,  or  for  the  execution  of  the  law,  it  is  not  only  the 
right  of  soldiers,  but  it  is  their  duty  to  exert  themselves  in 
assisting  the  execution  of  a  legal  process,  or  to  prevent  any 
crime  or  mischief  being  committed.  It  is,  therefore,  highly 
important  that-the  mistake  should  be  corrected,  which  supposes 
that  an  Englishman,  by  taking  upon  him  the  additional 
character  of  a  soldier,  puts  off  any  of  the  rights  and  duties 
of  an  Englishman." 

That  part  of  the  charge  of  Tindal,  C.J.,  above 
mentioned,  which  deals  with  this  subject,  is  as  follows  : 

"  If  the  occasion  demands  immediate  action,  and  no  oppor- 
tunity is  given  for  procuring  the  advice  or  the  sanction  of  the 
magistrate,  it  is  the  duty  of  every  subject  to  act  for  himself 
and  upon  his  own  responsibility  in  suppressing  a  riotous  and 
tumultuous  assembly,  and  he  may  be  assured  that  whatever  is 
honestly  done  by  him  in  the  execution  of  that  object  will  be 
supported  and  justified  by  the  common  law.  And  whilst  I  am 
stating  the  obligation  imposed  by  the  law  on  every  subject  of 
the  realm,  I  wish  to  observe  that  the  law  acknowledges  no 
distinction  in  this  respect  between  the  soldier  and  the  private 
individual.  The  soldier  is  still  a  citizen,  lying  under  the  same 
obligation,  and  invested  Avith  the  same  authority,  to  preserve 
the  peace  of  the  King  as  any  other  subject.  If  the  one  is  bound 
to  attend  the  call  of  the  civil  magistrate,  so  also  is  the  soldier  ; 
if  the  one  may  interfere  for  that  purpose  when  the  occasion 
demands  it,  without  the  requisition  of  the  magistrate,  so  may 
the  other  too  ;  if  the  one  may  employ  arms  for  that  purpose, 
where  arms  are  necessary,  the  soldier  may  do  the  same. 
Undoubtedly,  the  same  exercise  of  discretion,  which  requires 
the  private  subject  to  act  in  subordination  to  and  in  aid  of  the 
magistrate,  rather  than  upon  his  own  authority,  before  recourse 
is  had  to  arms,  ought  to  operate  in  a  still  stronger  degree  with 
a  military  force.  But  where  the  danger  is  pressing  and  imme- 
diate, where  a  felony  has  actually  been  committed,  or  cannot 
otherwise  be  prevented,  and  from  the  circumstances  of  the  case 
no  opportunity  is  offered  of  obtaining  a  requisition  from  the 
proper  authorities — the  military  subjects  of  the  King,  like  his 
civil  subjects,  not  only  may,  but  are  bound  to  do  their  utmost, 
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of  their  own  authority,  to  prevent  the  perpetration  of  outrage, 
to  put  down  riot  and  tumult,  and  to  preserve  the  lives  and 
property  of  the  people  "  (5). 


Independent  Action  of  Military. 

Instances  occurred  during  the  Luddite  disturbances 
at  Xottingbam  (1811— 181G)  of  the  military  acting 
alone,  and  thereby  doing  what  unquestionably  is  in 
strict  accordance  with  the  law  of  this  country,  though 
prudence  and  regard  to  public  opinion  rightly  keep 
back  the  military  even  more  than  mere  private 
individuals  from  voluntary  interference.  The  instances 
are  certainly  rare  on  which  the  military  have  taken  any 
such  spontaneous  action. 

LiTTLEDALE,  J.,  in  E.  V.  Pinner/  (1832),  3  B.  &  Ad. 
953  ;  5  C.  &  P.  278  ;  3  St.  fr.  (n.s.),  at  p.  531, 
said  : 

"  A  military  officer  may  act  without  the  order  of  the  magi- 
strate if  he  chooses  to  take  the  responsiblity.  But  although 
that  is  strict  law,  there  are  few  military  men  who  will  take 
upon  themselves  so  to  act.  Except  on  the  most  pressing 
occasions,  and  where  it  is  likely  to  be  attended  with  serious 
loss  of  life,  an  officer  is  generally  unwilling  to  act  without  the 
magistrate's  authority.  But  that  need  not  be  given  in  person, 
and  may  be  an  authority  in  writing.  It  is  enough  if  the 
military  have  authority  to  act." 

Soldiers  by  their  mere  presence  may  be  of  great 
assistance  in  putting  a  stop  to  rioting,  but  such  aid  may 
be  effectually  rendered  without  use  of  the  sword  or  the 
oun  :  "  The  first  and  paramount  duty  of  the  military  is 


((/)  The  Bristul  Riots  (1S32),  3  St.  Tr.  (N.S.),  at  p.  4,  and  sub,  tit. 
R.  v.  Piiiney  (1832),  5  C.  &  P.,  at  p.  262.  And  see  the  Featherstone 
Keport,  jmst. 
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to  spare  no  effort  to  put  down  disorder  without  using 
firearms  at  all,  except  in  the  last  resort"  (r). 

The  actual  order  to  fire  is  a  matter  of  discretion,  but 
only  to  be  given  in  the  greatest  extremity  ;  and  a  com- 
manding officer  may  hesitate  to  give  such  an  order 
oxcept  in  the  presence  and  with  the  concurrence  of 
a  civil  magistrate,  although  not  an  essential  legal 
accompaniment. 

The  famous  riots,  known  as  the  Lord  George  Gordon 
or  "  Xo  Popery "  Riots  in  London,  in  1780,  and  the 
action  of  the  military  upon  the  occasion  of  them,  pro- 
vide a  good  illustration  of  the  powers  of  the  military  in 
quelling  popular  disturbances.  The  facts  and  incidents 
of  the  riots  are  fully  given  in  histories  of  the  period  (s). 
and  it  is  therefore  unnecessary  to  recapitulate  them 
here  ;  it  is  sufticient  to  say  that  from  June  2nd  to 
June  7th,  1780,  a  riot  of  unparalleled  fury  and  destruc 
tiveness  continued  unchecked  by  the  civil  power  ;  "  in 
broad  sunshine  public  buildings  and  private  houses 
were  attacked  and  entered,  and  the  furniture  deliber- 
ately brought  out  and  consumed  in  fires.  And  all  this 
was  done  in  the  view  of  patient  magistrates."  The 
riots  were  afterwards  held  to  have  been  distinctly  of 
such  a  character  as  to  amount  to  a  levying  of  war 
against  the  ('rown  ;  and  in  many  instances  the  out- 
rages amounted  to  felonious  rioting,  by  reason  of  the 
houses  and  public  buildings  being  totally  demolished 
by  the  various  bauds  into  which  the  mob  divided  itself 

(?•)  Report  of  the  committee  (Lord  Bowen,  Sir  Albert  K.  Rollit  and 
R.  B.  Haldane,  Q.C.)  appointed  to  inquire  into  the  Featherstoue 
disturbances,  September,  1898,  aee  jm.st. 

(.*)  See  li.  V.  Govdmi  (1781),  21  St.  Tr.  485  ;  Annual  Register  for 
1780;  Adolphus'  History  of  England,  Vol.  Ill,;  &wA  R.  w  Kcnyiett 
(1781),  5  C.  L*c  r.  282,  in  note  to  II.  v.  P'uutcij. 
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in  contravention  of  the  then  unre])ealed  sections  of  tlie 
Riot  Act.  It  -was  stated  by  Lord  Loughborough  that 
the  proclamation  under  the  Riot  Act  was  not  read  by  any 
magistrate  during  the  disturbances  (;'),  but  this  appears 
to  be  inaccurate  ;  it  certainly  was  read  while  the  attack 
on  Lord  Mansfield's  house  was  in  progi-^ss,  and  several 
persons  were  shot  by  the  military  at  the  directions  o£ 
the  magistrate  who  had  read  it,  but  without  causing  the 
rioters  to  desist.  The  effect  of  such  proclamation,  of 
course,  only  applied  to  those  who  were  actually  engaged 
in  that  particular  incident  of  the  general  riot,  and  the 
soldiery  appear  to  have  been  justified  in  the  course  they 
there  took,  as  a  felony,  that  is,  the  demolition  o£  the 
house,  was  in  actual  progress,  and  the  number  of  that 
part  of  the  mob  was  such  that  to  arrest  the  individual 
rioters  was  impossible.  On  June  7th  a  Royal  Procla- 
mation was  issued  under  the  advice  of  the  Attorney- 
General,  which  recited  the  disturbances  of  the  previous 
days,  and  declared  that  "  it  is  necessary  from  the 
circumstances  before  mentioned  to  employ  the  military 
force,  with  which  we  are  by  law  entrusted,  for  the 
immediate  suppression  of  such  rehellious  and  traitorous 
attempts  now  making  against  the  peace  and  dignity  of 
the  Crown."  The  "  General  Orders "  issued  to  the 
military  by  virtue  of  such  proclamation  commanded 
"  the  military  to  act  without  waiting  for  directions 
from  the  civil  mao-istrate."  Under  the  energetic 
measures  taken  by  the  soldiery,  the  riot  was  entirely 
quelled  on  the  same  day   (June   7th),  but  not  before 


(t^  Lord  Loughborough  presided  at  the  Special  Commission  for 
the  trial  of  the  offenders  on  .June  28th,  1780.  and  the  above  statement 
occurred  in  the  course  of  his  charge  to  the  grand  jury.  See  5  C.  &  P. 
26L 
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many  persons,  about  285  in  number,  were  killed,  and 
many  others  seriously  wounded.  It  is  obvious  from  a 
perusal  of  the  various  accounts  of  this  riot,  that  its 
magnitude  resulted  in  a  great  measure  from  the  inert- 
ness  of  the  magistracy  at  its  commencement.  That  the 
magistrates,  however,  had  some  good  excuse  for  their 
omission  to  take  prompt  and  early  measures  will  be 
conceded,  when  it  is  remembered  that  twelve  years 
before  a  magistrate  of  Surrey  had  been  tried  for  his 
life  for  the  action  taken  by  him  in  the  St.  George's 
Fields  Riots  in  17G8  (u).  We  have  seen  (x)  that 
private  persons  in  such  riots  as  "  savour  of  rebellion  " 
may  arm  themselves  and  use  their  arms  ;  but  this  does 
not  occur  in  cases  of  ordinary  riots,  which  are  not  of 
such  a  serious  character.  In  ordinary  riots  private 
persons  are  bound  to  use  every  endeavour  to  suppress 
them  ;  and  on  an  exactly  similar  footing  stand  the 
military,  as  has  been  pointed  out  by  Tindal,  C.J. 
Private  persons  or  the  military  are  to  act  of  their  own 
authority  to  suppress  felonious  rioting  of  any  character, 
without  the  interposition  of  the  magistrate,  and  the 
powers  of  private  persons  as  well  as  the  military  extend 
even  to  the  putting  to  death  of  the  offenders  engaged  in 
felonious  rioting,  if  they  could  not  otherwise  have  pre- 
vented them  from  continuing  the  felony  (?/).  Under 
the  common  law  the  use  of  deadly  weapons,  whether  by 
private  persons  or  military,  is  only  justifiable  in  resisting 
felonious  outrage,  or  arresting  a  felon,  and  it  is  even 
justifiable  to  kill  the  felon,  either  in  the  actual  com- 
mission of  the  felony  or  to  prevent  his  escape,  if  such 

(m)   See  2)ost,  "  Duties  of  Magistracy." 
(«)    1  Hawk.  P.  C.  c.  65,  s.  11,  ante,  p.  120. 
(y)    1  Hawk.  P.  C.  c.  28,  s.  23. 
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killino-    is    the    only    course    open    to    those    acting   iu 
viudication  of  the  law. 

"  The  soldier  is  bound  by  all  the  duties  of  other  citizens,  and 
clothed  with  all  the  rights  of  other  citizens  ;  and  he  is  as  much 
bound  to  prevent  a  breacli  of  the  peace  or  felony  as  any  other 
citizen." 

Military  Acting  in  Aid  of  Civil  Power. 

Under  the  ordinary  law,  therefore,  the  military  acting 
in  aid  of  the  civil  power  have  exactly  similar  powers  to 
those  enjoyed  by  private  persons,  but  no  greater. 

"  The  military  power  at  common  law  can  only  be  used  under 
and  in  aid  of,  and  as  part  of,  the  civil  power,  and  therefore  only 
when  citizens  could  use  deadly  weapons  in  aid  of  the  civil 
power,  that  is,  either  in  dispersing  an  assembly  declared 
felonious  under  the  Riot  Act,  or  in  resisting  actual  felonious 
outrage,  or  in  arresting  the  felons,  and  subduing  their  resistance 
to  arrest." 

Such,  therefore,  being  the  powers  and  duties  of  the 
militaiT  acting  as  part  of  the  civil  power,  it  is  important 
to  consider  under  what  provisions  of  the  law^  could  be 
justified  the  acts  of  the  soldiery  during  the  Gordon 
Riots,  when  acting,  as  they  subsequently  did,  indepen- 
dently of  the  civil  authorities.  Private  citizens  and  the 
military  are  bound  to  use  their  best  endeavours  to  quell 
a  riot  ;  and  should  the  riot — at  common  law  a  misde- 
meanor only — become,  either  by  reason  of  its  continu- 
ance after  j)roclaniation,  or  by  reason  of  the  rioters 
demolishing  propei'ty,  of  a  felonious  character,  private 
persons  and  the  military  may  use  stronger  measures  to 
suppress  it,  to  the  extent  even  of  using  deadly  weapons 
under  such  circumstances  as  have  been  already  men- 
tioned. In  the  Gordon  Riots,  however,  where  large 
bands  of  men  moved  about  from  one  part  of  London  to 
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another,  the  proclamation  nnder  the  Riot  Act  was  to  a 
o-reat  extent  futile,  the  particular  band  of  rioters  to 
which  such  proclamation  was  made  had  probably  dis- 
persed before  the  lapse  of  the  hour  to  other  parts  of 
London.  Again,  the  bands  mioht  not  have  been  met 
with  when  actually  engaged  in  felonious  outrage  u]ion 
property.  But  the  military,  during  the  latter  part  of 
these  riots,  and  after  the  Royal  Proclamation  had 
issued,  attacked  the  rioters  wherever  met  with,  and  of 
their  own  authority,  acting  entirely  in  independence 
of  the  civil  maoistrates,  and  attacked  them  whether  the 
rioters  were  found  actually  engaged  in  outrage  or  not, 
without  any  proclamation  under  the  Riot  Act  having 
first  been  made,  with  deadly  weapons,  and  numbers 
were  killed.  This  was  not  justifiable,  as  we  have  seen, 
either  at  common  law  or  by  statute.  The  explanation 
is  that  the  Grordon  Riots  "  savoured,"  as  it  was  termed, 
"  of  rebellion."  Rebellion  is  war  against  the  Crown, 
and  "  to  constitute  the  crime  of  levying  of  war  there 
must  be  an  insurrection  ;  there  must  be  force  accom- 
panying it,  and  it  must  be  for  a  general  object "  (c). 

''  The  pomp  and  circumstances  of  military  array,  such  as 
usually  attend  regular  warfare,  are  by  no  means  necessary  to 
constitute  an  actual  levying  of  war,  .  .  .  Rebellion,  at  its 
first  commencement,  is  rarely  found  in  military  discipline  or 
array,  although  a  little  success  may  soon  enable  it  to  assume 
them  "  (a). 

Rebellion,  therefore,  being  of  such  a  nature,  the 
military  were  justified  in   adopting   measures    of   war 

(c)  R.  V.  Frost  (1S3'J),  4  St.  Tr.  (N.S.)  85  ;  9  C.  &  P.  141  ;  Fost. 
C.  L.  33  ;  Hale  T.  C.  tit.  "  Treason." 

(«)  Per  Abbott,  C.J.  (afterwards  Lord  Tenderden),  in  li.  v. 
Thhtlcwiwd  (1820),  33  St.  Tr.  (184.  See  also  11.  v.  Ilardic  (1820), 
1  St.  Tr.  (N.S.)  GO'J  ;  R.  v.  O'Dohcrty  (1848),  (J  St.  Tr.  (N.s.)  831  ; 
and  R.  v.  Gallagkn-  (1883),  15  Cox  C.  C.  291. 
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against  those  taking  part  in  the  "  levying  of  war  against 
the  Crown,"  and  to  attack  in  warlike  fashion  wherever 
and  whenever  they  should  meet  with  the  bands  of 
rioters.  The  circumstances  had  plainly  exceeded  the 
powers  given  to  the  military  as  well  as  to  private 
citizens  under  the  common  law  and  statute  law,  actual 
warfare  against  the  Crown  was  being  carried  on,  the 
Crown  being  entitled  to  the  absolute  control  of  all 
bodies  of  armed  men  issued  a  proclamation  of  war 
against  the  rioters  ;  a  state  of  war  ensued,  and  the 
martial  law,  or  the  law  of  war,  was  applicable,  super- 
seding for  the  time  the  ordinary  municipal  law%  which 
had  been  found  powerless  to  grapple  with  such  a  state 
of  facts. 

In  cases,  however,  when  there  is  a  well-defined  band 
of  rioters  having  some  -particular  object  in  view,  and 
practically  confined  in  its  operations  to  a  narrow  space, 
the  powers  of  the  ordinary  law  are  sufficiently  wide  to 
be  effectual,  for  there  when  the  Riot  Act  proclamation 
(which  may  be  regarded  as  equivalent  to  a  declaration 
of  "local  warfare")  has  been  read,  and  the  riot  has 
become  felonious,  both  private  citizens  and  the  military 
may  interfere  and  use  armed  force  to  apprehend  the 
felons  and  quell  the  disturbance.  But  this  power  only 
applies  as  against  the  same  body  of  rioters  to  whom  the 
statutory  proclamation  has  already  been  made,  and  in 
such  a  case  as  the  Gordon  Iiiots  was  ineffectual.  When 
the  armed  and  forcible  resistance  to  authority  becomes 
general,  the  crime  amounts  to  a  levying  of  war  against 
the  Crown  ;  there  are  opposing  forces,  the  armed  forces 
of  the  Crown  on  the  one  hand,  and  the  armed  band  or 
bands  of  rioters  on  the  other  ;  a  state  of  war  resulting, 
actual  warfare  and  the  law  of  war  come  into  operation. 
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authorising  indiscriminate  attacks  upon  the  enemy,  and 
the  summary  trial  and  punishment  of  such  as  may  be 
taken  prisoners,  although  in  the  case  which  we  have 
been  considerino-  this  second  element  of  martial  law 
was  not  called  into  operation. 

Two  other  cases  should  be  mentioned  here,  in  which 
the  conduct  of  the  military  was  much  discussed.  The 
former  of  these  (E.  v.  Pmne>/  (1832),  3  St.  Tr.  (n.s.), 
at  pp.  1,  11  ;  5  C.  &  P.  254)  arose  out  of  the  Bristol 
Riots,  the  serious  result  of  which  was  mainly  owing  to 
the  want  of  vigorous  action  by  the  military.  The  rioting 
in  this  case  amounted  to  felonious  rioting,  by  reason  of 
the  reading  of  the  Riot  Act  proclamation,  and  the  great 
destruction  of  property  by  the  rioters.  In  the  latter 
(E.  V.  Frost  (1839),  4  St.  Tr.  (n.s.)  85  ;  9  C.  &  P.  129), 
where  the  defendant  and  eleven  others  were  tried  for 
high  treason  in  respect  of  the  parts  taken  by  them  in 
the  attack  upon  Newport  in  1839,  the  prompt  and 
vigorous  conduct  of  the  military  force  affords  a 
striking  contrast  to  the  neglect  and  supineness  of 
Colonel  Brereton,  the  commanding  officer  of  the  troops 
at  Bristol. 

The  facts  of  these  two  cases  would  occupy  too  much 
space  to  relate  here  (h),  but  it  may  be  noticed  that  the 
earlier  case  affords  an  illustration  of  rioting  which  had 
not  for  its  object  a  matter  of  general  and  public  concern, 
and  against  which,  therefore,  the  military,  if  they  had 
acted  at  all,  would  have  done  so  as  part  of  and  in  aid  of 
the  civil  power,  and  would  have  been  justified  in  the 
use  of  deadly  weapons  to  disperse  an  assembly  "  declared 


(&)  The  evidence  in  R.  v.  Pinney  and  72.  v.  Frost  is  set  out,  and  a 
full  account  of  the  two  trials  given  in  2  Townsend's  Mod.  St.  Tr.  272, 
and  1  Townsend's  Mod.  St,  Tr,  1,  respectively. 
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felonious  under  the  Riot  Act,  to  resist  actual  t'elonious 
outrage,  and  iu  arresting  the  felons  aad  subduing  their 
resistance  to  arrest "  ;  while  the  latter  is  an  illustration 
of  cases  in  which  the  military  might  have  taken  inde- 
pendent action  and  attacked  the  armed  force  led  by  the 
defendant  Frost,  the  attack  upon  Newport  being  part  of 
a  treasonable  outbreak  and  amounting  to  the  levying 
of  war  against  the  Crown,  and  therefore  justifying 
measures  of  war  against  the  insurgents. 

The  next  case  to  be  noticed  is  Redfonl  v.  Blrlei/ 
(1822),  1  St.  Tr.  (N.s.)  1071  ;  3  Stark,  76,  which 
was  an  action  against  certain  officers  and  men  of  the 
Manchester  Yeomanry  for  damages  for  an  assault 
alleged  to  have  been  committed  upon  the  occasion 
afterwards  known  as  the  "  Manchester  Massacre,"  on 
August  16th,  1819.  A  justification  was  pleaded  to  the 
effect  that  the  assault  was  properly  committed  by  the 
defendants  in  dispersing  an  unlawful  assembly  (being 
the  assembly  held  on  August  16th,  1819.  at  St.  Peter's 
Fields,  Manchester,  and  the  subject  of  the  trial  of 
Mr.  Hunt,  1  St.  Tr.  (n.s.)  171),  iu  which  the  plaintiff 
was  taking  part.  During  the  meeting,  the  magistrates,, 
acting  on  sworn  depositions  of  terror  and  alarm,  issued 
warrants  for  the  arrest  of  Hunt  and  others  of  the 
defendants  in  the  case  of  R.  v.  Hrnit  above  mentioned.. 
The  warrants  were  directed  to  constables,  who,  accom- 
panied at  the  request  of  the  magistrates  by  the  military, 
proceeded  to  execute  the  warrants.  There  was  clear 
evidence  in  the  case  that,  owing  to  the  character  of 
the  meeting  and  the  attitude  of  those  composing  the 
assembly,  the  warrants  could  not  have  been  executed 
by  the  constables  without  the  aid  of  the  military.  It 
was  held  that  it  was  the  dutv  of  the  defendants  and  the 
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military  forces,  when  requested  by  the  magistrates  to 
execute  such  warrants,  to  disperse  the  meeting  and  to 
aid  generally  in  preserving  the  peace  ;  and  the  defen- 
dants were  justified  in  committing  the  acts  complained 
of,  if  they  were  acting  without  excess  in  aid  and  at  the 
request  of  the  civil  power.  The  question  for  the  jury 
was  not  whether  it  was  necessary  or  expedient  to  call 
in  the  military,  but  whether  the  military  were  properly 
acting  in  aid  of  the  magistrates  ;  and  if  in  so  acting 
without  excess  they  committed  the  acts  complained  of, 
no  action  of  trespass  would  lie  against  them.  Nor, 
when  a  warrant  is  granted  by  the  magistrates,  is  it 
properly  questionable  in  an  action  against  the  military 
whether  the  magistrates  were  or  were  not  justified  in 
the  warrant  which  they  actually  granted. 

The  duty  of  the  military  in  acting  in  aid  of  the  civil 
authorities  did  not  cease  upon  the  apprehension  of 
the  persons  named  in  the  warrant,  for,  as  was  said  by 
Bayley,  J.  : 

"  The  purposes  of  the  written  warrant  will  be  answered,  and 
answered  only,  provided  those  persons  still  remain  in  custody 
and  are  not  rescued  ;  and  it  may  be  a  matter  of  prudent  discre- 
tion in  that  case  to  consider  whether,  if  there  was  an  appearance 
of  rescue,  it  would  not  be  in  furtherance  of  the  aid  of  the  civil 
power  for  the  military  to  do  that  which  might  prevent  any 
such  rescue,  and  whether  they  might  not  go  on,  therefore,  in 
order  to  disperse  the  mob,  and,  in  so  disjjersing  the  mob,  doing 
them  no  unnecessary  degree  of  injury,  and  doing  no  injury  to 
anyone  who  should  not  resist  and  set  himself  in  defiance  and  in 
Ijattle  array  against  those  persons  who  were  attempting  to  make . 
the  dispersion  "  (c). 

If  they  are  engaged  in  executing  a  warrant,  then 
they  will  be  protected  in  enforcing  that  which  it  is 
their    legal    duty  to    enforce,   to    the    same    extent   as 

(cO  Rcdfonl  V.  Birley  (1822),  1  yt.  Tr.  (N.S.),  at  p.  1247. 
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constables.  As  to  the  iiioanincr  of  acts  done  under 
authority,  see  per  Bayley,  J.,  in  Smith  v.  SJiaiu  (1821)), 
10  B.  &  C.  281.  They  woukl  be  within  21  Geo.  2, 
c.  44,  s.  6,  for  the  purposes  of  civil  actions,  and  their 
criminal  responsibility  will  depend  upon  whether  wdiat 
they  did  was  necessary  to  execute  such  warrant,  and 
they  are  not  to  decide  upon  the  propriety  of  its  being 
issued.  If  called  in  to  aid  generally,  they  must  aid  and 
assist  "  in  such  commands  as  the  magistrates  are  by 
law  entitled  to  impose  "  (per  Holroyd,  J.,  in  Redford  v. 
Birley,  ante).  In  very  few  instances  would  an  officer 
be  justified  in  refusing  so  to  aid,  and  in  hardly  any  case 
would  the  officer  or  soldier  be  justified  in  refusing  to 
obey  the  orders  given  by  their  superior.  It  is,  however, 
right  to  state,  that  there  seems  to  be  nothing  to  free 
the  military  man  from  the  responsibility  that  all  persons 
similarly  engaged  incur.  Like  all  other  ministers  of 
the  law,  whether  executing  warrants  or  obeying  parol 
orders,  which  in  cases  of  riots  seem  to  have,  under 
34  Edw.  3,  c.  1,  the  force  of  warrants  (see  1  Hawk, 
c.  65,  s.  18,  and  Redford  v.  Birley,  at  p.  1213,  per 
Holroyd,  J.),  they  are  exposed  to  an  indictment  or  a 
court-martial  for  disobedience,  or,  if  death  ensues,  are 
liable  to  be  indicted  for  manslaughter  or  murder. 
Neither  a  military  man  nor  a  civilian  is  justified  in 
causing  death,  merely  because  he  is  ordered  to  do  so. 
Resistance,  indeed,  must  be  put  down  ;  and  those  who 
are  engaged  in  the  unlawful  acts  are  not  the  judges  of 
what  degree  of  force  is  necessary.  It  has  already  been 
shown,  that  the  most  violent  means  are  justifiable  when 
demanded  by  the  occasion  ;  and  if  any  choose  to  remain 
as  spectators,  fancying  that  because  they  do  not  take 
an  active  part,  they  are  therefore  not  participators,  they 
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will  find  the  risk  they  run  is  very  great.  They  may  be 
thought  so,  i£  they  should  happen  to  be  tried,  and  are 
quite  certain  of  being  treated  as  such,  by  those  whose 
duty  it  is  to  restore  peace.  Here,  too,  it  may  be 
remarked,  that  the  military  or  constables,  being  engaged 
in  a  lawful  purpose,  would  not  collectively  be  answer- 
able for  any  misconduct.  Xot  so  the  mob.  In  the  one 
case  each  must  take  the  consequences  of  the  act  of  any 
one,  while  in  the  other  no  person  will  be  answerable  for 
the  improper  act  of  one,  except  that  one  only.  See 
as  to  this,  2^^'>'  Holroyd,  J.,  in  Redford  v.  Birley,  at 
p.  1210,  and  2^er  Bayley,  J.,  at  p.  1218.  The  Riot 
Act,  too,  having  been  read,  those  continuing  the  tumult 
become  guilty  of  felony  ;  and  as  it  is  rarely  read 
without  reason,  and  as  it  expressly  provides  indemnity 
for  all  engaged  in  putting  down  the  resistance,  the  same 
nicety  in  scanning  the  degree  of  violence  can  hardly  be 
applied  (d). 

Degree  of  Force  Justifiable— Death  Inflicted. 

In  the  course  of  the  Bristol  Riots  it  appeared  that  a 

boy  named   Morris  had   been  shot  and  killed   by  one 

Lewis,  when  acting  in  aid  of  the   civil  authorities  in 

assisting  to  clear  the  streets  after  proclamation  under 

the  Riot  Act  had  been  made  and  the  hour  had  elapsed  : 

Lewis  was  charged  upon  the  coroner's  inquisition  with 

the  offence  of  manslaughter  in  respect  of  the  death  of 

Morris,  and  Tindal,  C.J.,  in  his  charge  to  the  grand 

jury  in  The  Bristol  Riots  (1832),  3  St.  Tr.  (n.s.)   at 

p.  10  ;  5  C.  &  P.  2(J1,  thus  referred  to  the  case  : 

"  The  nature  of  the  offence  committed  by  Lewis  will  not, 
however,  depend  so  much  upon  the  fact  that  the  pistol  was  not 

(jl)   See  also  the  Featherstone  Keport,  j^ost. 

L.E.  M 
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aimed  at  the  lad^  as  upon  the  circumstances  under  which  the 
pistol  was  originallj-  discharged.  If  the  firing  of  the  pistol 
was  a  rash  act,  uncalled  for  l)y  the  occasion,  or  if  it  was  dis- 
charged negligently  and  carelessly,  the  offence  would  amount  to 
manslaughter  :  but  if  it  was  discharged  in  the  fair  and  honest 
execution  of  his  duty  in  endeavouring  to  disperse  the  mob,  by 
reason  of  their  resisting,  the  act  of  firing  the  pistol  was  then 
an  act  justified  by  the  occasion,  under  the  Riot  Act  before 
referred  to,  and  the  killing  of  the  boy  would  then  amount  to 
accidental  death  only,  and  not  to  the  offence  of  manslaughter." 

No  further  mention  of  the  case  appears,  and  the 
inference  is  that  the  grand  jury  rejected  the  bill  for 
manslaughter  presented  to  them,  and  no  further  pro- 
ceedings were  taken  upon  the  coroner's  inquisition  (e). 
It  will  be  noticed  here  that  the  character  of  the  par- 
ticular assembly  with  which  Morris  was  identified  was 
felonious. 

The  question  as  to  the  justification  of  troops  for  firing 
upon  rioters  arose  in  connection  with  the  disturbances 
on  September  7th,  1893,  at  the  Ackton  Hall  Colliery 
at  Featherstone.  Disturbances  having  taken  place  at 
the  colliery,  the  military  were  sent  for,  and  twenty-eight 
soldiers,  under  the  command  of  (Japtain  Barker,  arrived 
at  the  colliery  durino-  the  afternoon.  There  was  serious 
rioting,  the  troops  were  very  severely  stoned,  and 
several  heaps  of  timber  in  the  colliery  were  set  on  fire. 
After  considerable  delay  a  magistrate  was  found,  and 
the  proclamation  from  the  Eiot  Act  was  read  a  little 
after  eight  o'clock  at  night,  but  the  situation  appeared 

((')  In  a  case  in  Ireland,  known  as  the  ^i-r  Jlile  Bridge  Case, 
soldiers  were  indicted  for  murder  in  shooting  without  orders  from  their 
superior  officers,  but  in  defence  of  their  own  lives,  members  of  a  mob, 
who  were  attacking  them  while  acting  as  ;in  escort  during  elections  in 
County  Clare.  The  charge  of  Perrix,  J.,  to  the  grand  jury,  who 
eventually  threw  out  tl>e  bills,  and  the  observations  of  the  Attorney- 
General  in  offering  no  evidence  to  the  court  upon  the  coroner's 
inquisitions  for  murder,  sire  reported  in  the  Times  Newspaper, 
February  25th  and  27th,  1853. 
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so  critical  that  the  magistrate,  before  the  expiration  of 
an  hour  from  the  reading  of  the  proclamation,  gave 
Captain  Barker  written  orders  to  fire.  The  soldiers 
fired  two  volleys,  ten  shots  in  all.  Several  persons 
were  wounded,  and  two  persons  who  were  merely 
spectators  were  killed  by  shots  fired  in  the  second 
volley.  A  committee,  consisting  of  the  Right  Honour- 
able Lord  Bowen,  Sir  Albert  K.  RoUit  and  R.  B. 
Haldane,  Q.C.,  was  appointed  to  inquire  into  the 
circumstances  connected  with  these  disturbances,  and 
in  their  report  (/),  wherein  they  found  that  the  action 
of  the  troops  was  necessary  and  was  justified  by  law, 
and  that  the  firing  was  done  with  all  ordinary  skill  and 
caution  so  as  to  do  no  more  harm  than  could  be  reason- 
ably avoided,  they  say  : 

"We  pass  next  to  the  all  important  question  whether  the 
conduct  of  the  troops  in  firing  on  the  crowd  was  justifiable  ; 
and  it  becomes  essential  for  the  sake  of  clearness  to  state 
succinctly  what  the  law  is  which  bears  upon  the  subject. 
By  the  law  of  this  country  every  one  is  bound  to  aid  in  the 
suppression  of  riotous  assemblages.  The  degree  of  force, 
however,  which  may  lawfully  be  used  in  their  suppression 
depends  on  the  nature  of  each  riot,  for  the  force  used  must 
always  be  moderated  and  proportioned  to  the  circumstances  of 
the  case  and  to  the  end  to  be  attained. 

"  The  taking  of  life  can  only  be  justified  by  the  necessity  for 
protecting  persons  or  property  against  various  forms  of  violent 
crime,  or  by  the  necessity  of  dispersing  a  riotous  crowd  which 
is  dangerous  unless  dispersed,  or  in  the  case  of  persons  whose 
conduct  has  become  felonious  through  disobedience  to  the 
provisions  of  the  Riot  Act,  and  who  resist  the  attempt  to 
disperse  or  apprehend  them.  The  riotous  crowd  at  the  Ackton 
Hall  Colliery  was  one  whose  danger  consisted  in  its  manifest 
design  violently  to  set  fire  and  do  serious  damage  to  the  colliery 
property,  and  in  pursuit  of  that  object  to  assault  those  upon 
the    colliery    premises.       It    was   a   crowd    accordingly    which 

(/)  Page  9  of  Report  of  Featherstone  Inquiry  Committee,  printed 
by  Eyre  k  Spottiswoode.     And  sec  The  Times,  December  Sth,  1893. 
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threatened  serious  outrage,  amounting  to  felony,  to  property 
and  persons,  and  it  became  the  duty  of  all  peaceable  subjects 
to  assist  in  preventing  this.  The  necessary  prevention  of  such 
outrage  on  person  and  property  justifies  the  guardians  of  the 
peace  in  the  employment  against  a  riotous  crowd  of  even  deadly 
weapons. 

"  Officers  and  soldiers  are  under  no  special  privileges  and 
subject  to  no  special  responsibilities  as  regards  this  principle  of 
the  law.  A  soldier  for  the  purpose  of  establishing  civil  order 
is  only  a  citizen  armed  in  a  particular  manner.  He  cannot 
because  he  is  a  soldier  excuse  himself  if  without  necessity  he 
takes  human  life.  The  duty  of  magistrates  and  peace  officers 
to  summon  or  to  abstain  from  summoning  the  assistance  of  the 
military  depends  in  like  manner  on  the  necessities  of  the  case. 
A  soldier  can  only  act  by  using  his  arms.  The  weapons  he 
carries  are  deadly.  They  cannot  be  employed  at  all  without 
danger  to  life  and  limb,  and  in  these  days  of  improved  rifles 
and  perfected  ammunition,  without  some  risk  of  injuring 
distant  and  possibly  innocent  bystanders.  To  call  for  assistance 
against  rioters  from  those  who  can  only  interpose  under  such 
grave  conditions  ought,  of  course,  to  be  the  last  expedient  of 
the  civil  authorities.  But  when  the  call  for  help  is  made,  and 
a  necessity  for  assistance  from  the  military  has  arisen,  to  refuse 
such  assistance  is  in  law  a  misdemeanor. 

"  The  whole  action  of  the  military  when  once  called  in  ought, 
from  first  to  last,  to  be  based  on  the  principle  of  doing,  and 
doing  without  fear,  that  which  is  absolutely  necessary  to  prevent 
serious  crime,  and  of  exercising  all  care  and  skill  with  regard  to 
what  is  done.  No  set  of  rules  exists  which  governs  every 
instance  or  defines  beforehand  every  contingency  that  may 
arise.  One  salutary  practice  is  that  a  magistrate  should  accom- 
pany the  troops.  The  presence  of  a  magistrate  on  such 
occasions,  although  not  a  legal  obligation,  is  a  matter  of  the 
highest  importance.  The  military  come,  it  may  be,  from  a 
distance.  They  know  nothing,  probably,  of  the  locality,  or  of 
the  special  circumstances.  They  find  themselves  introduced 
suddenly  on  a  field  of  action,  and  they  need  the  counsel  of  the 
local  justice,  who  is  presumably  familiar  with  the  details  of  the 
case.  But,  although  the  magistrate's  presence  is  of  the  highest 
value  and  moment,  his  absence  does  not  alter  the  duty  of  the 
soldier,  nor  ought  it  to  paralyse  his  conduct,  but  only  to  render 
him  doubly  careful  as  to  the  proper  steps  to  be  taken.  No 
officer  is  justified  by  English  law  in  standing  by  and  allowing 
felonious  outrage  to  be  committed  merely  because  of  a  magis- 
trate's absence. 


Degree  of  Force  Justifiable.  165 

"The  question  whether,  on  any  occasion,  the  moment  has 
come  for  firing  upon  a  mob  of  rioters,  depends,  as  we  have 
said,  on  the  necessities  of  the  case.  Such  firing,  to  be  lawful, 
must,  in  the  case  of  a  riot  like  the  present,  be  necessary  to  stop 
or  prevent  such  serious  and  violent  crime  as  we  have  alluded 
to  ;  and  it  must  be  conducted  without  recklessness  or  negli- 
gence. When  the  need  is  clear,  the  soldier's  duty  is  to  fire 
with  all  reasonable  caution,  so  as  to  produce  no  further  injury 
than  what  is  absolutely  wanted  for  the  purpose  of  protecting 
person  and  property.  An  order  from  the  magistrate  who  is 
present  is  required  by  military  regulations,  and  wisdom  and 
discretion  are  entirely  in  favour  of  the  observance  of  such  a 
practice.  But  the  order  of  the  magistrate  has  at  law  no  legal 
effect.  Its  presence  does  not  justify  the  firing  if  the  magistrate 
is  wrong.  Its  absence  does  not  excuse  the  officer  for  declining 
to  fii'e  when  the  necessity  exists. 

'-With  the  above  doctrines  of  English  law  the  Riot  Act  does 
not  interfere.  Its  eifect  is  only  to  make  the  failure  of  a  crowd 
to  disperse  for  a  whole  hour  after  the  proclamation  has  been 
read  a  felony  ;  and  on  this  ground  to  afford  a  statutory  justifi- 
cation for  dispersing  a  felonious  assemblage,  even  at  the  risk  of 
taking  life.  In  the  case  of  the  Ackton  Hall  Colliery,  an  hour 
had  not  elapsed  after  what  is  popularly  called  the  reading  of 
the  Riot  Act,  before  the  military  fired.  Xo  justification  for 
their  firing  can  therefore  be  rested  on  the  provisions  of  the 
Riot  Act  itself,  the  further  consideration  of  which  may  indeed 
be  here  dismissed  from  the  case.  But  the  fact  that  tin  hour 
had  not  expired  since  its  reading  did  not  incapacitate  the  troops 
from  acting  when  outrage  had  to  be  prevented.  All  their 
common  law  duty  as  citizens  and  soldiers  remained  in  full  force. 
The  justification  of  Captain  Barker  and  his  men  must  stand  or 
fall  entirely  by  the  common  law.  Was  what  they  did  necessary, 
and  no  more  than  was  necessary,  to  put  a  stop  to  or  prevent 
felonious  crime "?  In  doing  it  did  they  exercise  all  ordinary 
skill  and  caution,  so  as  to  do  no  more  harm  than  could  be 
reasonably  avoided  ? 

"  If  these  two  conditions  are  made  out,  the  fact  that  innocent 
people  have  suffered  does  not  involve  the  troops  in  legal 
responsibility.  A  guilty  ringleader  who  under  such  conditions 
is  shot  dead,  dies  Ijy  justifiable  homicide.  An  innocent  person 
killed  under  such  conditions,  where  no  negligence  has  occurred, 
dies  by  an  accidental  death.  The  legal  reason  is  not  that  the 
innocent  person  has  to  thank  himself  for  what  has  happened, 
for  it  is  conceivable  (though  not  often  likely)  that  he  may  have 
been  unconscious  of  any  danger  and  innocent  of  all  imprudence. 
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The  reason  is  tliat  the  soldier  who  fired  has  done  nothing  except 
Avhat  Avas  his  strict  legal  duty.'' 

There  is  no  doubt  that  a  person  lawfully  engaged  in 
trying  to  apprehend  a  rioter  is  justified  in  using  any 
degree  of  force  to  protect  himself  or  to  overcome 
resistance.  It  is,  however,  sometimes  impracticable  to 
attempt  the  apprehension  of  individuals  without  using 
means  calculated  to  occasion  bloodshed,  and  the  firing 
on  a  mob  (which  is  what  using  deadly  weapons  prac- 
tically means)  should  be  resorted  to  only  by  the 
necessity  of  self-protection,  or  by  the  circumstances  of 
the  force  at  the  disposal  of  the  authorities  being  so 
small  that  the  commission  of  some  felonious  outrage 
cannot  otherwise  be  prevented.  In  cases  of  riots 
"  -which  savour  of  rebellion,*'  the  use  of  arms  may  be 
resorted  to  as  soon  as  the  intention  of  the  insurgents 
to  carry  out  their  purposes  by  force  is  shown  by  open 
acts  of  violence,  and  it  becomes  necessary  to  take 
immediate  action.  It  would  be  imprudent  to  use  an 
armed  force  against  a  mob  until  the  proclamation 
under  the  Riot  Act  has  been  made  and  the  hour 
elapsed,  except  in  circumstances  when  either  the 
proclamation  cannot  be  made  owing  to  the  violence 
of  the  mob  or  the  mob  perpetrate,  or  are  evidently 
about  to  perpetrate,  some  felonious  outrage.  But  even 
then  deadly  weapons  ought  not  to  be  employed  against 
the  rioters,  unless  they  are  themselves  armed  or  are  in 
a  position  to  inflict  grievous  injury  on  the  persons 
endeavouring  to  disperse  them,  or  they  are  committing, 
or  about  to  commit,  some  felonious  outrage  which  can 
only  be  stopped  by  an  armed  force.  The  existence  of 
an   armed  insurrection   would  justify  the  use  of  any 
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degree  of  armed  force  necessary  to  effectually  meet  and 
cope  with  the  insurrection  {g). 

The  organisation  of  the  military  prevents  their  being 
conveniently  employed  in  using  moderate  force  for  the 
purpose  of  dispersing  or  apprehending  rioters  without 
doing  them  injury,  and,  as  a  general  rule,  their  action 
involves  the  risk  of  inflicting  death  or  grievous  bodily 
harm.  Soldiers,  therefore,  should  not  be  required  to 
act,  except  where  the  }iecessity  of  the  case  demands 
their  interference.  This  will  practically  confine  their 
interference  to  cases  in  which  violent  crimes  are  being, 
or  are  likely  to  be,  committed,  and  to  insurrections  in 
which  an  intention  is  clearly  apparent  to  execute  some 
general  political  purpose. 

Share  of  Responsibility  with  Magistracy. 

Where  the  military  act  in  co-operation  with  the  civil 
authorities  the  question  arises  upon  whom  the  responsi- 
bility of  so  acting  rests.  The  duty  of  preserving  peace 
and  order  rests  primarily  with  the  civil  magistracy. 
An  officer,  therefore,  in  all  cases  where  it  is  practicable, 
should  place  himself  under  the  orders  of  the  magistrate. 
On  the  other  hand,  however,  an  officer  will  not  perform 
his  duty  who  from  fear  of  responsibility  stands  by  and 
allows  outrages  to  be  committed  which  it  is  in  his  power 
to  prevent,  merely  on  the  ground  that  there  is  no 
magistrate  present  to  give  orders  to  the  military.  If 
the  officer  and  the  magistrate  are  acting  tooether,  the 
obligation  lies  on  the  magistrate  to  give  orders,  and  an 


(-7)   By  s.  190  (20)  of  the  Army  Act,  1881,  "the  expression  'enemy  ' 
inchides  all  armed  mutineers,  armed  rebels,  armed  rioters,  and  pirates." 
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officer  would  incur  serious  responsibility  by  firing  with- 
out his  orders,  or  ret'usino-  to  fire  in  pursuance  of  his 
orders.  Still  the  law  is  that  a  man  obevs  an  illeoal 
order  at  his  own  risk,  and  circumstances  might  arise  in 
which  the  ofiicer  would  be  justified  in  refusing  to  obey 
the  orders  of  the  magistrate.  The  magistrate,  if  he  acts 
with  discretion,  will  necessarily  defer  in  military  matters 
to  the  officer,  and  if  in  opposition  to  the  opinion  of  the 
military  authorities  he  were  to  give  them  orders  to  fire 
upon  a  mob,  he  would,  as  was  said  in  R.  v.  Pinney 
(1832),  3  St.  Tr.  (n.s.)  11  ;  5  C.  &  P.  273,  have  great 
difficulty  in  case  death  ensues  in  defending  himself, 
should  he  be  indicted  for  manslaughter. 

On  the  question  of  the  liability  of  military  for  illegal 
acts,  see  Grant  v.  Gould  (1792),  2  H.  Bl.  60  ;  Johx- 
stone  V.  Sutton  (1786),  1  T.  R.  528  ;  Bailey  v.  Warden 
(1815),  4  M.  &  S.  400  ;  Frye's  Case  (1746),  in  M'Arthur 
on  Courts-Martial,  Vol.  I.,  p.  436  ;  Redford  v.  Birley 
(1822),  1  St.  Tr.  (n.s.)  1071  ;  3  Stark.  76  ;  and 
the  Featherstone  Report,  ante.  It  will  be  seen  from 
these  and  other  cases  collected  in  the  Law  Review, 
No.  15,  pp.  17 — i})'2,  that  unjust  treatment  under  the 
form  of  discipline,  cruelty,  and  unnecessary  severity,  an 
undue  assumption  of  authority  not  within  the  scope  of 
military  discipline,  the  infliction  of  an  illegal  sentence 
pronounced  by  a  court-martial,  want  of  probable  cause 
in  a  prosecution  before  a  court-martial,  are  causes  of 
action  against  a  superior  officer.  In  Burnett  on  the 
Criminal  Law  of  Scotland,  pp.  71 — 85,  there  are  many 
cases  in  which  the  question  of  liability  of  the  military 
has  arisen,  and  from  w'hich  he  deduces  the  general  rule 
that  a  soldier's  privilege,  whether  acting  in  the  more 
immediate  discharge  of  his  duty  as  a  soldier,  or  in  aid 
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and  protection  of  the  civil  magistrate,  stands  higher 
than  that  of  an  ordinary  officer  of  the  law  ;  so  as  a 
lesser  degree  of  resistance  or  hazard  of  being  driven 
from  his  post,  and  compelled  to  abandon  his  duty,  will 
justify  him  in  using  or  giving  orders  to  others  to  use 
those  arms  with  which  he  is  intrusted,  even  to  the 
killing  such  as  invade  or  assail  him,  or  those  under 
his  command.  This  at  least,  he  adds,  seems  to 
be  established  by  the  later  cases  of  this  kind  that 
have  occurred.  But  see  9  L.  Mag.  66,  and  cf.  the 
Featherstone  Report,  cmte.  The  Draft  Code  of  1879,^ 
ss.  51,  53,  thus  expresses  the  position  of  the  military  in 
obeying  the  orders  of  the  magistracy  or  their  superior 
off.cers  : 

Section  51. — "Every  one,  whether  subject  to  military  law  or 
not,  acting  in  good  faith  in  obedience  to  orders  given  by  every 
sheriff,  under-sheriff,  mayor,  bailiff,  or  other  head  officer  of 
every  county,  city,  town,  or  district,  and  every  magistrate  and 
justice  of  the  peace  for  the  suppression  of  riot  is  justified  in 
obeying  orders  so  given,  unless  such  orders  are  manifestly 
unlawful  ;  and  he  is  protected  from  criminal  responsibility  for 
using  such  force  as  he,  on  reasonable  and  probable  grounds, 
believes  to  be  necessary  for  carrying  such  orders  into  effect. 
It  shall  be  a  question  of  law  whether  any  particular  order  is 
manifestly  unlawful  or  not." 

Section  53. — "  Every  one  who  is  bound  by  military  law  to 
obey  the  lawful  commands  of  his  superior  officer  is  justified  in 
obeying  any  command  given  to  him  by  his  superior  officer 
for  the  suppression  of  riot,  unless  such  order  is  manifestly 
unlawful." 

See  the  observations  as  to  this  matter  of  Willes,  J., 
in  KeujUey  v.  Bell  (ISGG),  4  F.  &  F.  763,  at  pp.  790, 
805. 

In  the  case  of  It.  v.  Glamorgan  Coioifj/  Coimril, 
[1899]  2  Q.  B.  53(;  ;  G8  L.  J.  Q.  B.  1047,  the 
Divisional  Court  and  the  Court  of  Appeal  held  that  no 
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iluty  was  iniposetl  by  law  on  those  who  administered 
the  county  funds  to  pay  the  expenses  of  the  main- 
tenance of  the  troops  brought  into  a  county,  on  the 
application  of  the  county  maoistrates,  for  the  purpose 
of  suppressing  riots  and  preserving  peace  and  order  in 
the  county.  Certain  tradesmen  had  by  agreement  with 
the  magistrates  supplied  the  troops  with  board  and 
lodging,  and  they  applied  for  a  mandamus  to  the  county 
council  to  pay  for  such  board  and  lodging  (Ji). 

DUTIES    OF    MAGISTRATES. 

Magistrates,  by  the  very  words  of  their  commission, 
'^  assigned  to  keep  the  peace,"  have  on  every  occasion 
of  public  disturbance  duties  of  the  most  difficult  nature 
to  perform.  Activity,  courage,  and  firmness  must  be 
governed  by  the  nicest  discretion.  Neither  good 
feeling  nor  good  intention  will  free  them  fi'om 
criminal  responsibility  if  they  fail  either  from  fear  or 
ignorance,  and  yet  they  ought  not  to  invest  every 
petty  disturbance  or  constitutional  expression  of 
grievances  with  the  character  of  a  riot,  or  collect  a 
force  out  of  all  proportion  to  the  occasion. 

The  duties  of  the  magistrates  and  their  legal  position 
in  ordering  forcible  suppression  of  a  riot  is  thus  defined 
in  the  Draft  Code  of  1879  : 

Section  50. — "  Every  sheriff,  under-sheriff,  mayor,  bailiff,  or 
other  head  officer  of  every  county,  city,  town,  or  district,  and 
every  magistrate  and  justice  of  the  peace  is  justified  in  using 
and  ordering  to  be  used,  and  every  peace  officer  is  justified  in 
using  such  force  as  he  in  good  faith  and  on  reasonable  and 

(70  See  also  1  Burn's  Justice  of  the  Peace,  1340  ;  Clode's  Military 
Forces  of  the  Crown,  Vol.  11,  p.  H2  ;  and  The  Local  Government 
Act,  1888,  s.  3. 
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probable  grounds  believes  to  be  necessary  to  suppress  a  riot, 
and  as  is  not  disproportioned  to  the  danger  which  he,  on  such 
grounds,  believes  to  be  apprehended  from  a  continuance  of  the 
riot." 

It  should,  first  of  all,  be  here  mentioned,  that 
magistrates  have  all  the  powers  of  individuals  to  sup- 
press riotous  gatherings,  and  everything  which  has 
been  previously  said  as  to  the  duties,  not  only  of  private 
individuals,  but  also  of  peace  oflicers,  will  apply  equally 
to  justices  of  the  peace. 

Justices  of  the  peace  of  counties  are  by  their  com- 
missions assigned  : 

"  To  keep  our  peace  in  our  county,  and  to  keep  and  cause  to 
be  kept  all  the  ordinances  and  statutes  for  the  good  of  our 
l^eace  and  for  the  preservation  of  the  same,  and  for  the  quiet 
rule  and  government  of  our  people,  made  in  all  and  singular 
their  articles  in  our  said  county  (as  well  within  liberties  as 
without),  according  to  the  form  and  effect  of  the  same." 

The  commission  of  the  peace  for  boroughs  is  in  effect 
the  same  as  that  for  counties. 
By  statute  34  Edw.  3,  c.  1  : 

Justices  of  the  peace  "  shall  have  power  to  restrain  offenders 
rioters,  and  all  other  barrators,  and  to  pursue,  arrest,  take,  and 
chastise  them  according  to  their  trespass  or  offence,  and  to 
cause  them  to  be  imprisoned  and  duly  punished." 

This  statute  has  been  liberally  construed  for  the 
advancement  of  justice,  for  it  hath  been  resolved  that  if 
a  justice  find  persons  riotously  assembled,  he  alone, 
without  staying  for  his  companions,  hath  not  only 
power  to  arrest  the  offenders  and  bind  them  to  their 
good  behaviour,  or  imprison  them  if  they  do  not  offer 
good  bail,  but  that  he  may  also  authorise  others  to 
iirrest  them   by  a   Ijaro  parol   connnand  without  other 
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Avarrant,  ami  that  by  force  thereof  those  so  commanded 
may  pursue  and  arrest  the  offenders  in  his  absence  as 
well  as  presence.  Also  it  is  said  that  after  a  riot  or 
affray  is  over,  any  one  justice  of  the  peace  may  send 
liis  warrant  to  arrest  any  person  who  was  concerned  in 
it,  and  also  that  he  may  send  him  to  o-aol  till  he  shall 
find  sureties  for  his  good  behaviour  (?'). 

Justices  of  the  peace  have  authority,  under  the 
statute  above  mentioned,  and  under  17  Rich.  2,  c.  8,  to 
raise  the  power  of  the  county  to  suppress  a  riot(_/). 
Further  powers  are  given  to  any  two  magistrates  by 
13  Hen.  4,  c.  7,  and  2  Hen.  5,  c.  8,  of  recording  a  riot, 
and  thereby  convicting  the  persons  concerned  therein. 
These  statutes  are  very  fully  dealt  with  by  Hawkins  (k)^ 
in  his  Pleas  of  the  Crown,  together  with  other  statutes 
relating  to  the  duties  of  justices  in  respect  of  riots  ;  but 
the  practical  importance  of  them  has  so  long  ceased 
to  exist  that  further  reference  to  them  appears  unneces- 
sary. The  persons  upon  whom  the  obligation  rests  to 
obey  the  magistracy  when  calling  out  the  power  of  the 
county  are  enumerated  in  1  Hawk.  P.  C,  c.  65,  s.  20. 

The  swearing  in  of  special  constables  has  been 
previously  mentioned  (/),  and  the  substitution  of  special 
constables  for  the  posse  comitatus  makes  any  further 
description  of  the  latter  superfluous.  One  point,  how- 
ever, may  he  noticed  in  connection  with  the  jyosse 
comitatus,  and  that  is,  that  no  deposition  upon  oath  is 
necessary  before  the  justice   of  the  peace  collects  the 

(0    1  Hawk.  p.  C,  c.  65,  s.  16. 

(j)   1  Hawk.  P.  C,  c.  G5,  ss.  15—55. 

(/.■)  See  1  Hawk.  P.  C.  c.  65,  s.  IS.  What  amounts  to  a  calling  out 
of  the^w.s.sc  comit/itus  was  explained  in  2i.  v.  Pin/icy  (1832),  5  C.  k  P. 
276. 

(/)    Ante,  p.  133. 
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power  of  the  county,  such  as  is  required  before  special 
constables  can  be  sworn  in  ('k). 

The  duties  and  powers  of  magistrates  under  the  Riot 
Act  have  been  previously  pointed  out. 

"  It  seems  to  us  that  there  ought  to  be  in  each  petty  sessional 
division,  especially  in  time  of  possible  disturbance,  some  magis- 
terial rota  or  committee,  and  that  one  or  more  experienced 
justices  should  always  hold  themselves  ready  to  act  in  their 
magisterial  capacity,  and  to  accompany,  if  necessary,  any  troops 
which  are  called  upon  in  aid  of  the  civil  power.  Indeed,  when 
matters  are  so  grave  as  to  render  military  intervention  probably 
necessary,  there  should  be  the  most  complete  organisation  of 
the  justices  and  of  the  civil  power  "  (?^). 

It  remains  to  notice  several  decided  cases  of  the 
greatest  importance  to  justices,  and  in  which  their 
conduct  as  magistrates  on  occasions  of  rioting  passed 
under  the  criticisms  of  the  courts  of  law. 

"A  person,  whether  a  magistrate  or  a  peace  officer,  who  has 
the  duty  of  suppressing  a  riot,  is  placed  in  a  very  difficult 
situation,  for  if  by  his  acts  he  causes  death,  he  is  liable  to  be 
indicted  for  murder  or  manslaughter  ;  and  if  he  does  not  act 
he  is  liable  to  an  indictment  or  an  information  for  neglect  ;  he 
is  therefore  bound  to  hit  the  precise  line  of  his  duty,  and  how 
difficult  it  is  to  hit  that  precise  line  will  be  matter  for  your 
consideration,  but  that,  difficult  as  it  may  be,  he  is  bound  to  do. 
Whether  a  man  has  sought  a  public  situation,  as  is  often  the 
case  of  mayors  and  magistrates,  or  whether  as  a  peace  officer  he 
has  been  compelled  to  take  the  office  he  holds,  the  same  rule 
applies,  and  if  persons  were  not  compelled  to  act  according  to 
law  there  would  be  an  end  of  society  "  (o). 

But  when  acting  in  the  suppression  of  riots  and 
tumults     magistrates    may    feel    "well    assured    that 

(m)  See  R.  v.  Plnncij  (1832),  3  B.  &  Ad.  9G0  ;  5  C.  &  P.  273  ; 
3  St.  Tr.  (N.s.)  11. 

(«)  Report  of  the  Committee,  Lord  Bowen,  Sir  Albert  K.  Rollit  and 
R.  B.  Haldane,  Q.C.,  on  the  Peatherstone  disturbances  on  Sept.  7th, 
1893. 

((')    Per  LiTTLEDALE,  J.,  in  R.  v.  Pumcy,  ubi  sujyra. 
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whatcvor  is  done  bv  tlioni  in  the  execution  of  that  object 
■will  be  supported  and  justified  by  the  common  law." 

One  of  the  earliest  of  the  cases  in  which  the  conduct 
of  a  magistrate  in  a  case  of  riot  was  considered  is  R.  v. 
Kennett  (1781),  5  C.  &  P.  '2&2  n.,  which  arose  out  of 
the  Lord  George  Gordon  Riots  of  1780  previously 
mentioned  (/>),  and  in  which  the  defendant,  the  then 
Lord  Mayor  of  London,  was  most  justly  convicted  of 
wilful  and  culpable  neglect  of  his  duty  {q)  in  not 
endeavouring  to  restrain  and  suppress  the  rioters,  or  to 
exercise  the  powers  in  that  respect  which  he  as  a 
magistrate  possessed,  and  in  not  making  the  proclama- 
tion under  the  Riot  Act,  and  in  not  ordering  the  troops 
assembled  in  the  city  to  quell  the  rioters  by  force. 

Lord  Mansfield,  before  whom  he  w-as  tried,  in 
summing  up  the  case  to  the  jury  said  : 

"  The  common  law  and  several  statutes  have  invested  justices 
with  great  powers  to  quell  riots,  because  if  not  suppressed  they 
tend  to  endanger  the  constitution  of  the  country  ;  and  as  they 
may  assemble  all  the  King's  subjects  it  is  clear  they  may  call 
in  the  soldiers  who  are  subjects  and  may  act  as  such  ;  but  this 
should  be  done  with  great  caution.  ...  In  law  to  say  '  I 
was  afraid '  is  not  an  excuse  for  a  magistrate  ;  it  must  be  a 
fear  arising  from  danger,  which  is  reduced  to  a  maxim  in  law 
to  be  such  danger  as  would  affect  a  firm  man.  If  he  did  what 
a  firm  and  constant  man  would  have  done  he  must  be  acquitted. 
If  rather  than  apprehend  the  rioters  his  sole  care  was  for 
himself,  this  is  neglect.  The  sole  question  is,  under  all  the 
circumstances  of  the  case — Has  the  defendant  laid  before  you 
the  justification  of  a  man  of  ordinary  firmness?" 

The  result  of  this  case  is  to  establish  that  not  to  read 
the   proclamation   under  the   Riot    Act,    nor    restrain, 

(^j)  Ante,  pp.  151  et  xeq. 

(jl)  One  fact  proved  against  Kennett  was  that  he  begged  the  mob 
"  not  to  do  more  mischief  than  was  necessary."  He  was  lined  £1,0U0. 
(3  Stark.  108  ;  1  St.  Tr.  (N.s.)  1219). 
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nor  apprehend  the  rioters,  nor  give  any  order  to  fire 
on  them,  nor  make  use  of  a  miHtarj  force  under  his 
command,  is  strouo-  prima  facie  evidence  of  criminal 
neglect  of  duty  in  a  magistrate  (>•). 

The  next  important  case  is  that  of  R.  v.  Pinney  (s), 
who  was  mayor  of  Bristol  during  the  great  riots  in 
that  city  in  October,  1831.  The  prosecution  was 
commenced  by  an  information  filed  by  the  Attorney- 
General,  charging  Mr.  Pinney  with  general  neglect  of 
duty  on  the  occasion  of  the  riots  from  the  29th  to  31st 
of  October,  and  the  trial  took  place  at  Bar,  before  a 
jury  from  the  county  of  Berks,  and  resulted  in  the- 
acquittal  of  the  defendant. 

LiTTLEDALE,  J.,  who  Summed  up  the  case  to  the  jury^ 
dealt  fully  with  the  duties  of  magistrates  in  suppressing 
riots,  and  laid  down  several  principles  of  law  which  are 
of  great  importance  in  guiding  magistrates  in  a  proper 
discharo;e  of  their  duties  under  such  circumstances. 
The  general  rules  of  law  require  of  magistrates  at  the 
time  of  a  riot  that  they  should  keep  the  peace  and 
restrain  the  rioters,  and  pursue  and  take  them  ;  and  to 
enable  them  to  do  this  they  may  call  on  all  the  King's 

(r)  It  is  interesting  to  note  that  the  criminal  neglect  and  supineness 
of  Mr.  Kennett  has  been,  perhaps  with  good  reason,  ascribed  to  the 
prosecution  for  murder  instituted  against  Mr.  Gilham,  an  energetic 
magistrate  of  Survey,  for  giving  an  order  to  the  guards  to  fire  on  and 
disperse  a  mob  collected  in  St.  George's  Fields  in  1768,  under  which 
order  five  or  six  persons  were  killed.  '•  Such  a  precedent  could  not  but 
tend  in  a  similar  emergency  to  enfeeble  the  civil  power."  (Adolphus' 
Hist,  of  England,  Vol.  I.,  p.  517).  One  of  the  soldiers  was  also  tried 
for  murder,  Ijut  acquitted,  and  these  prosecutions  gave  rise  to  the  remark 
of  Dr.  Johnson  :  "  The  magistrates  dare  not  call  the  guards  for  fear 
of  being  hanged,  and  the  guards  will  not  come  for  fear  of  being  given 
over  to  the  Idind  rage  of  popular  juries."  It  has  been  suggested  that 
Kennett,  who  was  a  staunch  Protestant,  deliberately  held  his  hand  and 
viewed  the  destruction  of  the  dwellings  of  Catholics  with  placid 
acquiescence  (2  Tovvnseuds  Mod.  St.  Tr.,  )j.  282). 

(«)    (1832),  5  C.  &  l\  254  ;  3  St.  Tr.  (x.S.)  11. 
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subjects  to  assist  tliein  ;  and  all  the  King's  subjects 
are  bound  to  do  so  upon  reasonable  warning.  It  was 
proved  in  the  case  that  300  special  constables  had  been 
appointed  on  the  28th,  such  number  being  then  con- 
sidered sufficient,  and  that  the  defendant  on  the  30th 
(Sunday)  sent  to  the  churchwardens  of  the  various 
churches  in  Bristol  notices  which  were  read  to  the 
assembled  congregations,  and  by  which  the  inhabitants 
were  required  to  assemble  and  attend  the  mayor's 
orders  at  the  Guildhall.  Littledale,  J.,  clearly 
approved  of  this  step  as  being  proper  under  all  the 
circumstances.  It  was  also  said  by  the  court  that  in 
point  of  law  a  magistrate  would  be  justified  in  giving 
firearms  to  those  who  came  to  assist  him,  but  that  it 
would  be  very  imprudent  in  him  to  do  so.  Further, 
that  it  was  no  part  of  his  duty  to  go  out  and  head  the 
constables,  that  is  for  the  chief  constable  to  do  ;  neither 
is  it  any  part  of  his  duty  to  marshal  or  arrange  them, 
nor  to  hire  men  to  assist  him  in  putting  down  a  riot, 
nor  to  keep  a  body  of  men  to  act  as  a  reserve  force 
and  as  occasion  might  require  ;  nor  to  give  any  orders 
in  respect  of  the  firearms  in  the  gunsmiths'  shops. 
Xor  is  a  magistrate  bound  to  ride  with  the  military, 
and  indeed  it  might  in  some  cases  be  improper  for  him 
so  to  do  ;  if  he  gives  the  military  written  or  verbal 
orders  to  act,  that  is  all  that  is  required  of  him  (t).  All 
that  a  magistrate  is  bound  to  do  is  to  give  the  people 
reasonable  warning  to  come  out  and  assist  him  in 
quelling  the  riot,  and  to  make  the  best  use  of  them 
when  they  are  assembled. 

"  Mere  good  feeling,  however,   and  upright  intention  in  a 
magistrate,  will  be  no  defence,  if  he  has  been  guilty  of  a  neglect 

(Q    But  see  remarks  of  the  Featherstone  Commission,  ante. 
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of  his  duty,  nor  that  in  acting  as  he  did  he  acted  under  the 
advice  of  others.  The  question  in  cases  of  prosecutions  for 
neglect  of  duty  by  magistrates  under  such  circumstances  is 
whether  the  magistrate  did  all  that  he  knew  was  in  his  power 
to  do,  and  which  could  be  expected  from  a  man  of  ordinary  and 
reasonable  prudence,  firmness,  and  activity." 

It  was  said,  on  the  part  o£  the  prosecution,  that  there 
was  no  plan  proposed  bj  the  mayor  or  magistrates  ; 
that  no  magistrates  were  present  to  receive  those  who 
came  to  assist  them  ;  and  that,  at  the  demoHtion  of  the 
prisons  and  the  palace,  etc.  there  was  sufficient  force  to 
repel  the  rioters.  No  doubt  that  is  a  sufficient  iirimd 
facie  case  to  call  on  the  defendant  for  an  answer. 

It  was  further  alleged  that  there  was  want  of  energy 
in  the  conduct  of  the  defendant  in  not  ordering  the 
military  to  fire  upon  the  rioters  ;  but  it  appeared  that 
he  was  intending  to  do  so,  but  abstained,  and  as  it  was 
held  advisedly  abstained,  upon  the  advice  of  the  officers 
commanding  the  troops  {u). 

It  was  also  held  that  on  the  trial  of  a  magistrate  for 
neglect  of  duty,  he  ought  not  to  be  found  guilty  unless 
all  the  jury  were  satisfied  that  he  was  guilty  of  the 
same  act  of  neglect,  and  "  if  four  jurors  think  him 
guilty  of  one  act  of  neglect,  and  eight  think  him  guilty 
of  another  act  of  neglect,  that  is  not  sufficient  to  warrant 
a  verdict  of  guilty." 

The  liability  which  rests  upon  a  magistrate  on 
occasions  such  as  these  has  been  stated  by  (^harles,  J., 
in  R.  V.  Graham  and  Burns  ^1888),  16  Cox  C.  C.  420,  to 
the  effect  that  if  a  magistrate  (in  that  case  the  Chief 
Commissioner  of  Police  in  the  Metropolis),  who  is 
responsible  for  order  in  the  district  over  which  he  has 

(«)  See  attti/,  p.  168. 

L.  K.  N 
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control,  lazily  or  negligently  or  stupidly  does  not  take 
the  necessary  steps  to  preserve  order,  he  can  stand  in 
a  criminal  court  to  answer  for  his  neglect  of  duty.  A 
magistrate  cannot  be  too  careful  in  the  steps  he  takes, 
provided  they  are  reasonable  steps  for  the  preservation 
of  life  and  property. 

Magistrates  should  also  remember  that  prompt  and 
early  interference  on  their  part  is  of  the  greatest 
importance. 

"  It  is  far  better  and  far  more  humane,  far  wiser  and  more 
politic  to  stay  these  things  in  their  early  stages,  and  that 
individuals  should  be  stopped  before  they  proceed  to  outrage 
and  violence." 

It  appears  to  be  clear  that  an  unlawful  assembly  may 
be  dispersed  although  it  has  committed  no  act  of 
violence,  but  the  question  of  what  amount  of  force  may 
properly  be  used  to  effect  such  dispersion  is  a  difficult 
one,  and  one  depending  very  much  upon  the  circum- 
stances of  each  particular  case.  If  the  assembly  is 
verging  on  a  riot,  and  the  demeanor  of  those  present 
shows  that  they  are  bent  on  serious  mischief,  it  may  be 
the  bounden  duty  of  the  magistrates  to  take  immediate 
steps  to  disperse  the  assembly  and  arrest  the  leaders, 
even  using  force  if  necessary  (.f).  If,  on  the  other 
hand,  the  assembly  is  unlawful  in  a  slight  degree  only, 
and  there  is  no  immediate  apprehension  o£  violence,  it 
can  scarcely  be  justifiable  to  attempt  to  disperse  it  by 
force,  or  wise,  as  a  rule,  to  display  force. 

If  resort  be  had  to  force,  the  law  is  that  only  such 
force  as  is  necessary  or  sufficient  to  effect  the  dispersion 
of  the  assembly  may   be   used.      Many  circumstances 

(a;)  See  R.  v.  Ncale  (1839),  9  C.  &  P.  431. 
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may  suggest  themselves  to  magistrates  affording  some 
assistance  in  determining  whether  and  what  force 
should  be  used.  For  instance,  the  purpose  for  which 
the  mob  has  come  together  usually  furnishes  a  clue  to 
a  determination  of  the  time  and  mode  in  which  forcible 
interference  should  take  place  (i/).  For  instance,  a 
mob  assembles  for  the  purpose  of  pulling  down  an 
illegal  obstacle  to  a  footpath.  Their  proceedings  may 
be  disorderly,  but  there  is  a  strong  probability  that  as 
soon  as  their  object  is  effected  they  will  disperse.  In 
such  a  case  no  force  should  be  used,  but  merely 
precautions  taken  against  any  long  continuance  of  the 
riot,  and  for  identifying  those  who  take  part  in  it. 
But,  supposing  the  mob  assemble  to  destroy  a  cotton 
mill,  and  provide  themselves  with  the  necessary 
implements  for  breaking  open  the  doors,  and  showing 
a  determination  to  effect  their  object,  in  such  a  case  the 
proclamation  under  the  Biot  Act  should  be  read,  and 
measures  at  once  taken  to  arrest  the  leaders  of  the  mob, 
and  in  case  of  the  civil  power  being  unequal  to  cope 
with  the  mob  and  to  suppress  the  riot,  the  military 
should  be  summoned  to  assist.  Another  instance  may 
be  mentioned.  A  meeting  assembles  in  procession  with 
a  view  to  discuss  political  objects,  but  no  clear  intention 
manifested  to  enforce  by  violence  the  object  which  such 
assembly  has  in  view.  Excitement  may  result  in  out- 
rage, but  such  a  meeting,  so  long  as  it  commits  no 
open  acts  of  violence,  should  be  interfered  with  as  little 
as  possible,  and  no  exhibition  of  force,  nor  attempt  to 
overwhelm  and  disperse  the  meeting,  should  take  place 
till  some  violence  has  occurred  or  manifestly  will  occur. 

(y)  See  the  cases  of  H.  v.  Hunt,  and  Bedford  v.  Birlcy  ;  R.  v.  Frost, 
B.  V.  Burns  and  Others,  and  B.  v.  Graliam,  suj^rri. 
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Tlu'  (lisjjersino-  of  :iu  luilawt'ul  assembly  and  the 
duties  of  inaoistrates  in  connection  tliere%Yith  was  thus 
discussed  by  LiTTLEDALE,  J.,  in  E.  V.  jyeale  and  B.  v. 
Boicell  (18-59),  3  St.  Tr.  (n.s.)  1087  ;  9  C.  &  P.  431, 
cases  arising  out  of  the  Bull  Ring  Riots  at  Binninghain 
in  1839  : 

"  It  is  not  only  lawf ul  for  magistrates  to  disperse  an  unlawful 
assembly,  even  when  no  riot  has  occurred,  but  if  they  do  not 
do  so,  and  are  guilty  of  criminal  negligence  in  not  putting 
down  any  unlawful  assembly,  they  are  liable  to  be  prosecuted 
for  a  breach  of  their  duty  as  magistrates.  The  mode  of 
dispersing  an  unlawful  assembly  may  be  very  different  accord- 
ing to  the  circumstances  attending  it  in  each  particular  case, 
and  an  unlawful  assembly  may  be  so  far  verging  towards  a  riot 
that  it  may  be  the  bounden  duty  of  justices  to  take  immediate 
steps  to  disperse  the  assembly,  and  there  may  be  cases  where 
the  magistrates  will  be  bound  to  use  force  to  disperse  an 
unlawful  assembly  "  (z). 

The  power  of  a  justice  of  the  peace  to  disperse  an 
unlawful  assembly,  or  an  assembly  from  which  a  breach 
of  the  peace  may  reasonably  be  expected  to  result, 
was  discussed  in  the  Court  of  Appeal  in  Ireland,  in 
CrA^elli/  V.  Harvei/  (1883),  15  Cox  C.  C.  435.  The 
plaintitif  had  brought  an  action  against  the  defendant, 
who  was  a  justice  of  the  peace,  for  an  assault,  and  in 
his  defence  the  defendant  set  out  certain  inflammatory 
placards,  giving  notice  of  a  land  league  meeting  at  B., 
for  December  7th,  and  an  opposition  notice,  posted 
by  the  Orangemen  of  B.,  calling  upon  them  to 
"  assemble  in  thousands  at  B.,  and  give  P.  and  his 
associates  a  warm  reception,"  and  further  set  out  that 
informations  had  been  sworn  before  him  alleging  that 


(--)   See  a  letter  from  Lord  Eldon  to  Sir  W.  Scott  f  August,  1819), 
noticed  in  i?.  v.  Hunt  (1820),  1  St.  Tr.  (N.s.)  424. 
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if  the  laud  league  meetiug  were  so  held  at  B.  the  peace 
would  be  broken.  The  meeting  was  held  at  B.,  and 
the  plaiutiif  attended  it.  The  defendant,  having  reason- 
able grounds  for  believing  that  the  peace  would  be 
broken  if  the  laud  league  meeting  were  permitted,  and 
that  the  peace  could  only  be  preserved  by  separating 
and  dispersing  those  assembled,  requested  the  plaintiff 
and  others  to  disperse,  and  on  their  refusal,  placed  his 
hand  upon  the  plaintiff  in  order  to  disperse  the  meeting, 
and  this  was  the  assault  complained  of.  The  Lord 
Chancellor,  in  delivering  the  judgment  of  the  Court 
of  Appeal,  said  : 

"  The  defence  positively  states  that  the  defendant,  being  a 
justice  of  the  peace  and  present,  believed,  and  had  reasonable 
grounds  for  believing,  that  the  peace  would  not  otherwise  be 
preserved  than  by  separating  and  dispersing  the  plaintiff's  land 
league  meeting,  and  justifies  his  action  upon  that  ground.  The 
question  then  seems  to  be  reduced  to  this  :  Assuming  the 
plaintiff  and  others  assembled  with  him  to  be  doing  nothing 
unlawful,  but  yet  that  there  were  reasonable  grounds  for  the 
defendant  believing,  as  he  did,  that  there  would  be  a  breach  of 
the  peace  if  they  continued  so  assembled,  and  that  there  was  no 
other  way  in  which  the  breach  of  the  peace  could  be  avoided 
but  by  stopping  and  dispersing  the  plaintiff's  meeting,  was  the 
defendant  justified  in  taking  the  necessary  steps  to  stop  and 
disperse  it '?  In  my  ojjinion  he  was  so  justified  under  the 
peculiar  circumstances  stated  in  the  defence,  and  which  must 
be  taken  for  the  present  as  admitted  to  be  there  truly  stated. 
Under  such  circumstances  the  defendant  was  not  to  defer 
action  until  a  breach  of  the  peace  had  actually  been  committed. 
His  paramount  duty  was  to  preserve  the  peace  unbroken,  and 
that  by  whatever  means  were  available  for  the  purpose. 
Furthermore,  the  duty  of  a  justice  being  to  preserve  the  peace 
unbroken,  he  is,  of  course,  entitled  and,  in  fact,  bound  to 
intervene  the  moment  he  has  reasonable  apprehensions  of  a 
breach  of  the  peace  being  imminent,  and  therefore  he  must  in 
such  cases  necessarily  act  on  his  own  reasonable  hond  fide  belief 
as  to  what  is  likely  to  occur." 

The  court  in  thus  holding  followed  the  very  similar 
case  of  Humphries  v.  Connor  (18G-4).  17  Ir.  C.  L.  R.  1. 
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POWER  OF  JUSTICES  TO  BIND  TO  C400D  BEHAVIOUR 
BEFORE  ANY  OFFENCE  COMMITTED. 

All  are  aware  of  the  rioht  possessed  by  indiviJnals 
when  under  fear  of  personal  violence  to  swear  the  peace, 
as  it  is  called,  against  the  person  who  has  threatened 
such  violence,  that  is,  to  cause  him  to  be  bound  over 
to  keep  the  peace  and  to  find  sureties  for  his  good 
conduct.  Justices  may  also  of  their  own  motion 
require  such  security  without  apjdication  from  the 
individual  threatened.  But  beyond  this  they  have  the 
power  to  bind  persons  suspected  of  an  intended  breach 
of  the  peace  to  their  good  "  abearance,"  or  good 
behaviour,  and  they  would  be  justified  in  issuing  their 
warrant  to  bring  the  party  before  them  for  the  purpose 
of  giving  due  and  sufficient  bail.  This  power  rests 
upon  1  Edw.  3,  st.  2.  c.  16,  and  34  Edw.  3,  c.  1,  and 
the  commission  of  the  peace  founded  upon  those  statutes 
under  which  justices  are  appointed  (a). 

It  is  not  only  justices  of  the  peace  or  magistrates 
in  the  usual  acceptation  of  the  terms  who  are  so 
empowered  ;  the  judges  of  the  King's  Bench  have 
an  original  jurisdiction  independently  of  the  statute 
(34  Edw.  3,  c.  1)  to  require  sureties  for  good  behaviour 
from  persons  whose  acts  or  language  are  likely  to 
endanger  the  public  peace  (/'). 

The  first  statute  appointed  the  justices  in  general 
terms  to  be  conservators  of  the  peace  ;  upon  which 
Abbott,  C.J.,  observed  in  Willes  v.   Bridcier  (1819), 

(a)  See  ^^er  Pitzgerald,  J.,  in  R.  v.  Cork  JJ.  (1882),  15  Cox  C.  C. 
154. 

(h')  Ex  inirtc  Scymonr  w  Davitt  (1883),  15  Cox  C.  C.  242  ;  R.  v, 
MaWimrii  (1851),  IG  Q.  B.  .307. 
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2  Barn.  &  Aid.  287  :  "  The  power  to  keep  the  peace 
seems  necessarily  to  imply  an  authority  to  take  surety 
from  persons  who  have  manifested  an  intention  to 
break  it."  But  the  words  of  34  Edw.  3,  c.  1,  are 
more  explicit.     The  justices  are  to  have  power — 

"  To  restrain  the  offenders,  rioters,  and  all  other  barrators,  and 
to  pursue,  arrest,  .  .  .  and  to  take  and  arrest  all  those  that 
they  may  find  by  indictment,  or  by  suspicion,  and  to  put  them 
in  prison  ;  and  to  take  of  all  them  that  be  not  of  good  fame  where 
they  shall  be  found,  sufficient  surety  and  mainprize  of  their 
good  behaviour  towards  the  King  and  his  people,  and  the  other 
duly  to  punish  ;  to  the  intent  that  the  people  be  not  by  such 
rioters  or  rebels  troubled  nor  endamaged,  nor  the  peace 
blemished,  nor  merchants  nor  other  passing  by  the  highways 
of  the  realm  disturbed,  nor  put  in  the  peril  which  may  happen 
of  such  offenders." 

The  words  of  the  Commission  are — 

"  We  have  assigned  you  jointly  and  severally  and  every  one 
of  you,  our  justices,  to  keep  our  peace,  and  to  cause  to  come 
before  you,  or  any  one  of  you,  all  those  who  to  any  one  or  more 
of  our  people  concerning  their  bodies,  or  the  firing  their  houses, 
have  used  threats  ;  to  find  sufficient  security  for  the  peace  or 
their  good  behaviour  towards  us  and  our  people  ;  and  if  they 
shall  refuse  to  find  such  security,  then  them  in  our  prisons, 
until  they  shall  find  such  security,  to  cause  to  be  safely  kept." 

There  are  three  classes  of  persons  contemplated — 
those  against  whom  an  indictment  has  been  found, 
those  who  are  suspected  of  having  committed  an 
indictable  offence,  and  lastly,  those  that  be  defamed 
and  justly  suspected  that  they  intend  to  break  the 
peace.  It  was  clearly  settled  in  Butt  v.  Conant  (1820), 
1  Brod.  k  B.  548 — G02,  that  a  justice  can  issue  his 
warrant  to  apprehend  a  person  charged  with  publishing 
a  libel,  or  even  with  having  spoken  seditious  words, 
in  order  to  take   from   him   sureties  to   appear  to   an 
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indietnicnr,  aiul  sureties  for  »i;oo(l  behaviour  might  also 
l)e  required.  See  also  IJai/lock  v.  Sparke  (18f)o), 
17  J.  P.  272  ;  '2-2  L.  J.  M.  C.  G7  ;  17  Jur.  731. 

The  powers  given  by  the  above-mentioned  statute 
would  seem  to  be  more  properly  exercised  by  two 
justices  of  the  peace,  although  under  the  commission 
one  justice  could  act  alone.  The  common  practice, 
however,  appears  to  sanction  the  exercise  of  the 
statutory  powers  by  a  single  justice  (5  Burn's  Justice 
of  the  Peace,  761). 

The  procedure  to  be  adopted  by  justices  in  exercise 
of  the  power  to  order  sureties  for  the  good  behaviour 
should  follow  that  prescribed  by  the  Summary  Juris- 
diction Act,  1879,  in  cases  of  sureties  of  the  peace. 
See  Stone's  Justices'  Manual,  39th  ed.,  pp.  1056 — 
1059,  and  Summary  Jurisdiction  Procedure,  by 
Douglas,  9th  ed.,  pp.  130  et  seq. 

It   should  be  observed    that  there    is  a   distinction, 

though  perhaps  not  a  very  marked  one,  between  the 

surety  of  the  peace  and  the  surety  for  good  abearance, 

and  in  Pulton  De  Pace,  18,  it  is  thus  stated  : 

"  The  surety  of  the  peace  is  most  times  taken  at  the  request 
of  one  for  the  preservation  of  the  peace  chiefly  against  one. 
But  the  surety  for  the  good  abearing  is  oftentimes  granted  at 
the  sviit  of  divers,  and  those  must  be  men  of  credit,  and  to 
provide  for  the  safety  of  many  ;  for  the  eifect  and  purport 
thereof  is  that  the  party  bound  shall  demean  himself  well  in  his 
port,  behaviour,  and  company,  and  do  nothing  that  may  be  the 
cause  of  breach  of  peace  "  (c). 

No  doubt  the  jurisdiction  here  given  to  justices  is  of 
very  ancient  origin,  but  that  it  may  be  used  in  many 
cases  with  most  salutory  results  cannot  be  denied.     In 

(60  See  also  Dalt.  c.  123  ;  Lamb.  119  ;  4  Inst.  181  ;  and  1  Hawk. 
P.  C,  c.  61,  ss.  2,  3,  and  4. 
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Kv  parte  Se>/mo>rr\.  Davitt  (1883),  15  Cox  0.  C.  242  ; 
12  Ir.  C.  L.  R.  IG,  it  was  said  : 

"  This  is  not  a  case  in  Avhich  musty  statutes  and  obsolete  laws 
are  called  into  existence  in  order  to  abridge  the  liberty  of  the 
subject,  and  to  deprive  him  of  his  constitutional  right  to  be 
tried  by  the  ordinary  course  of  law,  it  is  an  act  of  prevention, 
and  entails  no  hardship  on  those  who  intend,  not  to  defy  and 
outrage  the  law,  but  to  conform  to  its  just  and  reasonable 
requirements." 

The  statute  has  always  been  constinied  to  extend  to 
the  prevention  of  contemplated  offences.  "  It  is  not  by- 
way of  punishment,"  said  Lord  Holt,  "  but  it  is  to 
show  that  when  one  has  l^roke  the  good  behaviour  he  is 
not  to  be  trusted"  {R.  v.  Rogers  (1702),  7  Mod.  29  ; 
14  Yin.  Abr.  21 ;  4  Inst.  181).  And  in  Willes  v.  Bridger 
(1819),  2  Barn,  l^  Aid.  287,  Abbott,  C.J.,  said  "the 
clause  as  to  good  behaviour  is  distinct  from  the  clause 
relating  to  persons  found  by  indictment  or  suspicion." 
The  same  principle  applies  here  as  in  cases  o£  direct 
personal  danger,  that  the  justices  would  be  poor 
guardians  of  the  public  peace  if  they  could  not  interfere 
until  actual  outrage.  See  Rex  v.  Stanhope  (1826) 
12  A.  et  E.  62 In.  Formerly,  indeed,  this  power  was 
•exercised  in  many  cases  where  now  its  legality  might  be 
questionable  ;  but  an  examination  of  the  authorities,  as 
well  as  the  consideration  of  the  principles  of  political 
order  and  government,  make  it  tolerably  clear  that  a 
manifested  intention  to  disturb  the  public  peace  and 
cause  riot  and  tumult,  would  be  a  case  within  the 
statute,  and  the  offender  might  be  apprehended  for  the 
purpose  of  taking  from  him  sureties  of  good  behaviour. 
The  statute  is  to  secure  the  public  from  that  danger 
which  may  probably  be  apprehended  from  their  future 
behaviour,  whether   any  actual  crimes  can   be  proved 
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against  them  or  not.  Many  early  instances  may  be 
found  in  which  questions  have  arisen  as  to  the 
sutiiciency  of"  mere  words,  tending  to  personal  quarrels, 
to  justify  the  exercise  of  this  power  ;  but  the  result 
seems  to  be  that  they  must  be  something  more  than 
mere  rash  and  quarrelsome  words,  and  must  directly 
tend  to  a  breach  of  the  peace,  or  to  scandalise  the 
government,  or  the  administration  of  justice  (1  Hawk. 
P.  C.  c.  61,  s.  ;5). 

This  power  of  justices  "is  a  wide  judicial  dis- 
cretionary power  to  be  exercised  with  great  caution  and 
not  capriciously,  and  to  bo  jealously  watched  over  by 
this  court"  (d). 

The  discretion  here  referred  to  is   a  legal  discretion, 

that  is  : 

"  An  understanding  to  discern  between  truth  and  falsehood, 
between  right  and  wrong,  between  shadows  and  substance, 
between  equity  and  colourable  glosses  and  pretences,  and  not  to 
do  according  to  our  wills  and  private  atfections  ;  and  such 
discretion  ought  to  be  limited  and  bounded  with  the  rules  of 
reason,  law,  and  justice"  {Keiglden's  Case  (IGIO),  10  Rep.  140). 

So,  in  more  recent  years,  Lord  Halsbury,  L.C,  in 

Sharpe  v.  Wakefield,  [1891]  A.  C.  173,  says  : 

"  When  it  is  said  that  something  is  to  be  done  -within  the 
discretion  of  the  authorities,  that  something  is  to  be  done 
according  to  the  rules  of  reason  and  justice,  not  to  private 
opinion — according  to  law  and  not  humour.  It  is  to  be  not 
arbitrary,  vague,  and  fanciful,  but  legal  and  regular,  and  it 
must  be  exercised  within  the  limit  to  which  an  honest  man 
competent  to  the  discharge  of  his  office  ought  to  confine 
himself." 

Several  instances  in  which  this  power  of  justices  may 
properly  be  exercised  are  given  by  Hawkins  (1  P.  C. 
c.  61,  s.  4),  and  among  them  is   that  of  "  raising  and 

(d)  Per  Fitzgerald,  J.,  in  R.  v.  Cork  JJ.  (1882),  15  Cox  C.  C. 
p.  155. 
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exciting    discontents    in    the    minds    of    the    people  " 
{RudyarcVs  Case  (IfiTl),  2  Vent.  22). 

In  5  Burn's  Justice  of  the  Peace,  p.  759,  are 
mentioned  as  cases  wherein  sureties  for  g"ood  behaviour 
may  be  granted — riotous,  common  breakers  of  the 
peace,  such  as  in  presence  of  the  justice  shall  misbehave 
themselves  in  some  outrageous  manner  of  force,  abusing 
justices  or  constables  in  their  office,  and  those  guilty  of 
forcible  entry.  So  where  a  prize  fight  or  duel  is 
intended,  it  is  clearly  the  duty  of  magistrates  to 
apprehend  the  parties  so  intending  to  commit  an 
offence,  and  bind  them  over.  See  Rex  v.  Billlntjliam 
(1825),  2  Car.  &  P.  234  ;  Butt  v.  Conant  (1820), 
1  Brod.  &  B.  590,  591. 

A  more  recent  illustration  is  the  case  of  Mr.  De 
Morgan,  who  in  1877  announced  by  placards  that  he 
intended  gatherino;  together  "  men  stern  and  true  "  to 
the  numlier  of  100,000  to  the  House  of  Commons,  and 
to  crave  admission  for  himself  and  others  to  address  the 
Speaker,  and  show  cause  why  her  Majesty  should  reverse 
the  conviction  of  the  claimant  to  the  Tichborne  estates. 
It  appeared  that  Mr.  De  Morgan  had  recently  been  con- 
victed of  riot  at  Plumstead.  The  opinion  of  the  law 
officers  was  taken  as  to  the  advisability  of  summoning 
him  before  justices  under  34  Edw.  3,  c.  1,  s.  2.  The 
law  officers  advised  that  it  was  a  proper  case  for  calling 
upon  Mr.  De  Morgan  to  find  sureties  for  his  good 
behaviour  under  that  statute. 

Ireland  has  afforded  several  instances  in  which  this 
power  of  requiring  sureties  has  been  exercised. 

In  R.  V.  Cork  County  J  J.  (1882),  15  Cox  C.  C.  78  ; 
10  L.  R.  Ir.  C.  L.  1,  one  H.  li.  had  incited  certain 
tenants  to  pay  no  rent  to  their  landlords,  H.  P.  was 
summoned  before  justices  to  show  cause  why  she  should 
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not  be  1)01111(1  over  to  he  of  good  behaviour,  Jindret'usini;- 
to  tiiul  such  sureties,  was  imprisoned  for  one  month.  It 
was  held  that  considering  the  state  of  the  country  at  the 
time  there  was  amjjle  ground  shown  upon  which  to 
found  the  order  so  made. 

'•  Preventive  justice  consists  in  obliging  those  persons  whom 
there  is  proljable  ground  to  suspect  of  future  misbehaviour  to 
stipulate  with  and  give  full  assurance  to  the  public  that 
such  offence  as  is  apprehended  shall  not  hapjjen  by  finding 
pledges  or  securities  for  keeping  the  peace  or  for  their  future 
good  behaviour."  (e) 

In  a  similar  case  of  i?.  v.  Cork  J  J.  (1882),  15  Cox 
0.  C.  14t»  ;  10  L.  R.  Ir.  C.  L.  294,  Fitzgerald,  J.,  said  : 

"  Where  it  shall  be  made  reasonably  to  appear  to  a  justice  of 
the  peace  that  a  person  has  incited  others  by  acts  or  language  to 
a  violation  of  law  and  of  right,  and  that  there  is  reasonable 
ground  to  believe  that  the  delinquent  is  likely  to  persevere  in 
that  course,  such  justice  has  authority  in  law  in  the  execution  of 
preventive  justice,  to  provide  for  the  public  security  by  requir- 
ing the  individual  to  give  security  for  good  behaviour,  and  in 
default  commit  him  to  prison." 

Another  illustration  of  the  conduct  for  which  sureties 
for  good  behaviour  will  be  granted  is  given  in  Ex  parte 
Seymour  w.Daritt  (1883),  15  Cox  C.  C.  242  ;  12  L.  R. 
Ir.  C.  L.  46,  where  the  afHdavits  upon  which  the 
application  for  sureties  was  granted  showed  that  violent 
language  had  been  used  by  D.  to  a  large  meeting  held 
in  furtherance  of  a  combination  against  the  payment  of 
rent.  In  this  case  the  sureties  were  granted,  and  the 
aljove-cited  cases  were  followed  and  approved  of  by  the 
Queen's  Bench  Division  in  Ireland,  to  whose  original 
jurisdiction,  under  34  Edw.  3,  c.  1,  the  application  had 
been  made.  As  to  the  meaning  of  the  words  "  them 
that  be  not  of  good  fame  "  in  the  statute  34  Edw.  3,  c.  1, 

(f)  4  Bla.  Com.  c.  18,  quoted  by  May,  C.J.,  in  E.  v.  Cork  J  J.,  siq)ra. 
See  also  4  Stejih.  Com.,  14th  ed.,  246, 
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see  E.  V.  Cork  JJ.  (1882),  15  Cox  C.  C,  at  p.  155,  and 
R.  V.  Cork  Countij  JJ.  (1882),  15  Cox  C.  C,  at  p.  84. 

In  putting  in  force  the  provisions  of  this  statute,  no 
doubt  much  is  left  to  the  discretion  of  justices  ;  but  it  is 
well  that  they  should  recollect  that  they  do  possess  this 
power.  Interference  in  trivial  cases  would  be  improper  ; 
but  where  the  cause  is  clear  and  definite,  and  the  danger 
imminent,  and  proved  by  the  oaths  of  credible  persons, 
this  power  might,  and  indeed  should  be,  exercised. 

It  was  decided  in  R.  v.  Cork  JJ.  (1882),  15  Cox 
C.  C.  149,  that  the  person  summoned  could  tender 
evidence  to  disprove  the  matters  in  respect  to  which  he 
was  required  to  find  sureties,  but  that  he  was  not  a 
competent  witness  on  his  own  behalf,  as  the  hearing  of 
such  a  summons  was  a  criminal  proceeding  (/).  It 
would  seem,  therefore,  that  the  informations  for  sureties 
for  good  behaviour,  unlike,  in  this  respect,  the  rule 
w^hich  obtained  as  to  informations  for  sureties  of  the 
peace,  can  be  so  traversed  by  the  person  summoned,  and 
in  the  case  above  cited  of  Ex  parte  Seymour  v.  Davitt 
affidavits  for  this  purpose  were  used  by  the  defendants 
(see  R.  V.  Dunn  (1840),  12  A.  &  E.  620).  And  the 
sufficiency  of  the  informations  would  be  examinable  on 
certiorari  just  as  in  informations  of  the  peace. 

In  Dalton  may  be  found  a  form  of  warrant  stating 
generally  that  the  party  charged  is  of  evil  fame  as  a 
rioter,  etc.,  but  it  is  suggested  that  the  warrant  should 
specify  the  cause  and  not  use  mere  general  words.  In 
RiubjanVs  Case  (1671),  2  Vent.  22,  which  was  a 
warrant  grounded  upon  suspicion,  it  was  held  bad  for 
not  stating  the  grounds  of  suspicion.  See  R.  v. 
Dunn,  (1840),  12   A.  k  E.   614;    Caudle  v.   Seiintour, 

(/)  See  now  the  Criminal  Evidence  Act,  1898  (61  &  62  Vict.  c.  36). 
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(1841),  1  Q.  B.  889  ;  Sir  IT.  Bruncker's  Case,  (1648), 
Sty.  16  ;  Ch(.rto,>\^  Case,  (1701),  Holt,  406.  By  the 
luloption  of  this  rule,  there  would  be  a  check  upon  any 
improper  exercise  of  the  discretionaiy  power,  while  no 
(hinder  would  arise  to  true  constitutional  liberty  by  the 
prevention  of  disorder  and  offences  by  this  means.  A 
warrant  to  compel  a  person  to  find  sureties  for  good 
behaviour  may  be  executed  on  Sunday  notwithstanding 
29  Chas.  2,  c.  7,  s.  6.  (Johnson  v.  Colton,  (1678), 
Ray.  (T.)  250). 

Reasonable  amount  of  bail  should  only  be  required, 
and  we  may  mention  that  justices  are  not  warranted  in 
refusing  bail,  otherwise  sufficient,  on  account  of  the  per- 
sonal character  or  opinions  of  the  party  proposed  (R.  v. 
Bad(/er  (1843),  4  Q.  B.  468,  and  see  R.  v.  Butler  (1881), 
L.  R.  8.  Ir.  C.  L.  39,  where  the  court  refused  bail, 
having  regard  to  the  serious  nature  of  the  offence  and 
the  probability  of  the  bailsmen  being  indemnified  should 
the  defendants  not  appear)  (r/).  A  rule  for  a  criminal 
information  was  obtained  against  justices  for  having 
refused  bail  on  account  of  the  personal  opinions  of  the 
proposed  party,  and  although  it  was  discharged,  as  they 
appeared  to  have  acted  bond  fide,  and  under  a  mistake 
as  to  their  }iower,  such  excuse  would  not  now  be 
sufficient  (A).  The  recognizances  would  be  forfeited  by 
any  actual  breaches  of  the  peace,  just  as  a  recognizance 
for  the  peace,  and  also,  it  seems,  for  other  matters,  as  for 
going  armed,  or  speaking  words  tending  to  sedition  (i). 

((/)  Cf.  Consolidated  Exploration  and  Finance  Co.  v.  Jlnsfjrare 
(1900),  64  J.  P.  89  ;  R.  v.  Stochvell  (1902),  66  ,J.  P.  376,  and  the 
cases  therein  quoted  as  to  indemnifying  bail. 

(7()   H.  V.  Badfjcv,  supra. 

(/)  See,  as  to  the  causes  for  which  such  recognizance  may  be 
forfeited,  1  Hawk.  P.  C  c.  61,  ss.  5,  G;  iJalt.  c.  122,  and  5  Burn's 
Justice  of  the  Peace,  p.  763. 
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THE   TREASON   FELON  ?  ACT,    1848  («). 
(11  Vict.  c.  12.) 

Object    of    Act. 

The  Statute  of  Treasons,  1351  (/>),  was  passed  with 
the  inteution  of  limiting  and  defining  the  previously 
indefinite  offence  of  high  treason  or  accroachment  on  the 
royal  power  ;  but  its  very  simplicity  led  to  forced  and 
subtle  interpretations,  some  resting  on  arguments  of 
expediency  and  justice,  and  others  the  offspring  of  the 
most  artificial  reasoning,  and  irreconcilable  with  sound 
principles  of  criminal  jurisprudence.  But  by  degrees 
the  precedents  became  law,  and  the  36  Geo.  3,  c.  7  (c) 
"  may  be  said  not  so  much  to  introduce  any  new 
treasons  as  to  declare  to  be  substantive  treason  those 
acts  which  had  been,  by  successive  constructions  of  the 
statute  of  Edward,  determined  to  be  the  strongest  and 
most  pregnant  overt  acts  of  the  several  treasons  specified 
in  that  statute  "  (d). 

The  cumbrous  machinery  applicable  to  the  trial 
of  traitors,   however  useful    as   a   safeguard  in  some 

(«)  The  full  title  is  "  An  Act  for  the  better  security  of  the  Crown 
and  Government  of  the  United  Kingdom."  See  The  Short  Titles  Act, 
18112. 

(7y)  25  Edvv.  3,  st.  o,  c.  2.  See  Stephen's  History  of  the  Criminal 
Law,  chap,  xxiii. 

(e)   Made  perpetual  by  o7  Geo.  3,  c.  6. 

{d)  Per  Lord  EllenboroUGH  :  B.y.Watmni  (1817),  32  St.Tr..579. 
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instances,  is  ill  adapted  to  that  si)eci('s  of  treason  wliicli 
is  personal  rather  than  political  in  its  nature. 

Accordingly,  by  39  &  40  Geo.  3,  c.  93,  and  5  61 
6  Vict.  c.  51,  the  "  spurious  dignity "  of  traitors  is 
denied  to  those  who  directly  attempt  the  life  of  the 
Sovereign,  and  such  offenders  are  subjected  to  the 
ordinary  mode  of  prosecution  for  murder,  or,  if  they 
content  themselves  with  acts  of  a  minor  degree  of 
violence  or  annoyance,  are  liable  to  the  undignified 
punishment  of  imprisonment  and  whipping. 

Again,  an  altered  state  of  circumstances  has  been 
met  by  an  alteration  of  procedure  ;  and  the  general  aim 
of  the  present  statute  is  to  ensure  the  more  speedy  and 
effectual  suppression  of  offences,  treasonable  in  law,  but 
in  most  cases  practically  exempt  from  prosecution,  by 
declaring  them  to  be  punishable  as  ordinary  felonies, 
and  thus  destroying  one  great  incentive  to  crimes  which 
frequently  spring  from  a  morbid  love  of  notoriety. 

The  various  sections  of  the  statute  are  as  follows  : 

I.  This  section  (e)  repealed  the  above-mentioned  Act, 
36  Geo.  3,  c.  7,  made  perpetual  by  57  Geo.  3,  c.  6,  and 
all  the  provisions  of  the  last-mentioned  Act  in  relation 
thereto,  "  save  such  of  the  same  respectively  as  relate 
to  the  compassing,  imagining,  inventing,  devising,  or 
intending  death  or  destruction,  or  any  bodily  harm 
tending  to  death  or  destruction,  maim  or  wounding, 
imprisonment  or  restraint  of  the  person  of  the  heirs  and 
successors  of  his  said  Majesty  King  George  the  Third, 
and  the  expressing,  uttering,  or  declaring  of  such  com- 
passings,  imaginations,  inventions,  devices,  or  intentions, 
or  any  of  them." 

(^)  This  section  has  been  itself  repealed  by  The  Statute  Law 
Kevision  Act,  1875  (88  &  39  Vict.  c.  i}6).  but  the  repeal  of  the  Acts 
mentioned  is  not  thereby  affected. 
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II.  Such  of  the  said  recited  provisions  made  perpetual 

by  the  said  Act  of  the  fifty-seventh  year  of  the  reign  of 

King  George  the  Third  as  are  not  hereby  repealed  shall 

extend  to  and  be  in   force  in  that  part  of  the  United 

Kingdom  called  Ireland. 

See  as  to  this  section,  O'Brien  v.  R.  (1849),  3  Cox  C.  C.  360  ; 
2  H.  L.  Cas.  465. 

III.  If  any  person  whatsoever  after  the  passing  of 
this  Act  shall,  within  the  United  Kingdom  or  without, 
compass,  imagine,  invent,  devise,  or  intend  to  deprive 
or  depose  our  most  gracious  lady  the  Queen,  her  heirs 
or  successors  (/),  from  the  style,  honour,  or  royal  name 
of  the  Imperial  Crown  of  the  United  Kingdom,  or  of 
any  other  of  her  Majesty's  dominions  and  countries,  or 
to  levy  war  against  her  Majesty,  her  heirs  or  successors 
(/),  within  any  part  of  the  United  Kingdom,  in  order 
by  force  or  constraint  to  compel  her  or  them  ( /')  to 
change  her  or  tlieir  measures  or  counsels,  or  in  order  to 
put  any  force  or  constraint  upon  or  in  order  to  intimidate 
or  overawe  both  Houses  or  either  House  of  Parliament, 
or  to  move  or  stir  any  foreigner  or  stranger  with  force 
to  invade  the  United  Kingdom  or  any  other  of  her 
Majesty's  dominions  or  countries  under  the  obeisance  of 
her  Majesty,  her  heirs  or  successors  (/'),  and  such  com- 
passings,  imaginations,  inventions,  devices,  or  intentions, 
or  any  of  them,  shall  express,  utter,  or  declare,  by 
publishing  any  printing  or  writing,  or  hi/  open  and  ad- 
vised speaking  (/'),  or  by  any  overt  act  or  deed,  every 
person  so  ott'ending  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable   .    .    .   to  be  transported 

(/■)  These  words  in  italics  were  repealed  by  the  Statute  Law 
Revision  Act,  1891.  See  the  Interpretation  Act,  1889  (52  &  53  Vict. 
c.  63),  s.  30,  and  the  note  to  s.  4  of  this  Act,  jjost. 
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beyond  the  seas  for  the  term  of  his  or  her  natural  life, 
or  for  an>/  term  not  less  than  sei-en.  years,  or  to  he  im- 
prisoned for  ani/  term  not  exeeedin(j  two  years,  xmtli  or 
without  hard  labour,  as  the  court  shall  direct  {g). 

It  will  be  noticed  that  the  words  of  this  section  very  closely 
follow  those  of  s.  1  of  36  Geo.  3,  c.  7.  The  words  "  or  by  open 
and  advised  speaking  "  which  did  not  appear  in  the  earlier 
statute  being  now  repealed. 

It  would  be  impossible  within  any  moderate  limits  to  inquire 
fully  into  the  meaning  of  these  general  phrases,  but  it  may  be 
stated  generally  that  any  attempt  by  a  large  body  of  people  with 
force  and  violence,  or  show  and  threat  of  force  and  violence, 
to  supersede  and  destroy  the  authority  of  the  Crown, 
or  to  coerce  the  political  government  into  a  change  of 
measures,  would  be  within  the  statute,  and  that  to  constitute 
the  offence  it  will  be  immaterial  whether  the  personal  restraint 
of  the  Sovereign  be  among  the  objects  of  the  offenders.  The 
distinction  between  local  disturbances  and  treasonable  out- 
breaks has  already  been  noticed,  xujn-a,  p.  29  ;  but  it  may  be 
observed  that  it  is  not  incumbent  on  the  prisoner  to  show  what 
was  the  object  and  meaning  of  the  acts  done,  but  it  is  the  duty 
of  the  prosecutors  to  make  out  their  case.  See  R.  v.  Deasy 
(1883),  15  Cox  C.  C.  342. 

Thus  in  Fros^th  Case  (1839), '4  St.  Tr.  (n.s.)  86  ;  9  C.  &  P. 
129,  it  was  essential  to  satisfy  the  jury  that  the  intention  of  the 
armed  force  was  to  take  the  town  or  attack  the  military,  and 
not  merely  to  make  a  demonstration  of  their  strength  to  the 
magistracy  in  the  hope  of  procuring  the  liberation  of  certain 
prisoners  or  a  mitigation  of  their  punishment. 

And  in  the  same  case  it  was  held  that  to  constitute  a  levying 
of  war  against  the  Sovereign  within  the  realm  there  must  be  an 
insurrection,  a  force  accompanying  that  insurrection,  and  it  must 
be  for  an  object  of  a  general  nature.  So  it  is  high  treason 
to  attempt  by  intimidation  and  violence  to  compel  the  repeal  of 
a  law  (i?.  V.  Gordon  (1781),  2  Doug.  590). 

So  the  sending  or  supplying  arms  to  be  used  in  aid  of  a 
treasonable  confederacy,  having  for  its  object  the  overthrow  of 
the  King's  Government  in   any  part  of  the  United  Kingdom 

(,^/)  These  words  in  italics  were  repealed  by  the  Statute  Law 
Revision  Act,  1892.  Penal  servitude  is  now  substituted  for  trans- 
portation, the  minimum  term  that  may  be  awarded  being  three  years. 
Imprisonment  with  or  without  hard  labour  may  be  awarded  for  any 
term  not  exceeding  two  years.  See  20  &  21  Vict.  c.  3,  s.  2,  and  54  & 
55  Vict.  c.  G9. 
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by  force  of  arms,  is  a  sufficient  overt  act  of  a  conspiracy  to 
depose  or  deprive  the  King  under  this  section.  And  it  is  not 
the  less  so  because  the  arms  are  sold,  and  the  motive  of  the  sale 
is  pecuniary  profit,  provided  it  is  known  that  they  are  to  be 
used  in  aid  of  insurrection.  Secret  storing  of  arms  and  sending 
them  under  feigned  addresses  to  places  where  the  confederacy 
is  proved  to  exist  is  evidence  of  the  offence  {E.  v.  Davitt  (1870), 
11  Cox  C.  C.  676). 

A  person  who  becomes  naturalised  in  a  foreign  country  under 
such  circumstances  that,  before  the  Naturalisation  Act,  1870, 
he  would  have  been  guilty  of  treason  is  not  relieved  by  the 
Naturalisation  Act  from  the  consequences  of  his  act.  An 
indictment  for  treason  which  alleged  that  the  prisoner  adhered 
to  the  enemies  of  the  late  Queen  without  the  realm  was  held  to  be 
good  {R.  V.  Lynch,  [1903]  1  K.  B.  444;  67  J.  P.  41  ;  72  L.  J. 
K.  B.  167). 

In  R.  V.  Gallagher  (1883),  15  Cox  C.  C.  291,  where  the 
facts  proved  the  existence  in  America  of  branches  of  a  secret 
society  known  as  the  Fenian  Brotherhood,  whose  object  was  to 
procure  "the  freedom  of  Ireland  by  force  alone,"  and  that  the 
prisoners,  members  of  these  clubs,  came  to  England  provided 
with  funds,  with  the  intention  to  destroy  by  means  of  nitro- 
glycerine and  other  explosives  public  buildings  in  England,  and 
the  defendants  were  indicted  under  this  section  for  compassing, 
intending,  and  devising  to  deprive  and  depose  the  Queen  from 
the  style,  honour,  and  royal  name  of  the  Imperial  Crown  of  the 
United  Kingdom,  for  levying  war  against  her  to  compel  her  to 
change  her  counsels,  and  to  intimidate  and  overawe  the  Houses 
of  Parliament  ;  it  was  laid  down  :  (1)  That  if  the  jury  thought 
that  one  or  more  of  the  defendants  did  compass,  devise  and 
intend  to  force  the  Queen  to  change  her  counsels  and  to  overawe 
the  Houses  of  Parliament  by  violent  measures,  directed  either 
against  the  property  of  the  Queen,  the  public  property,  or  the 
lives  of  the  Queen's  subjects,  and  not  with  the  view  of  repaying 
any  private  spite  or  enmity  against  any  particular  subjects  of 
the  Queen,  it  would  be  a  levying  of  war  (Ji)  against  the  Queen 
within  the  meaning  of  the  first  count  of  the  indictment  ;  that 
it  Was  not  the  less  a  compassing  and  intending  to  levy  war, 
because  by  the  progress  of  science  two  or  three  men  could  now 
do  what  could  not  have  been  done  years  ago  except  by  a  large 
body  of  persons  ;  that  the  question  was,  was  there  proof  that 


(/()  As  to  the  meaning  of  "  levying  war,"  see  Liulers'  Treatise  on 
High  Treason  ;  K.  v.  DinvUng  (1848),  7  St.  Tr.  (N.s.)  382;  S  Cox 
C.  C.  oOy.  And  see  the  charge  of  Alderson,  B.,  to  the  grand  jury 
at  Liverpool  in  1848  (6  St.  Tr.  (N.s.)  1129). 
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the  prisoners  did  wliat  they  did  with  the  intention  to  deprive 
and  depose  the  Queen  from  the  style  of  the  Imperial  Crown,  or 
with  the  intention  of  separating  Ireland  from  the  Crown  of 
England,  and  establishing  a  separate  and  independent  republic. 
(2)  That  if  what  the  prisoners  did  was  done  to  compel  her 
Majesty  or  her  ministers  by  force  to  change  the  present  consti- 
tution, and  to  alter  the  relations  between  England  and  Ireland,  or 
to  set  up  a  separate  Parliament  in  Ireland,  it  would  be  within  the 
second  count  of  the  indictment.  (3)  That  if  what  the  prisoners 
did  was  done  for  the  purpose  of  intimidating  or  overawing  both 
or  either  Houses  of  Parliament,  so  as  to  frighten  them  into  doing 
what  they  otherwise  would  not  have  done,  it  would  be  within  the 
third  count  of  the  indictment.  In  R.  v.  Hardie  (1820),  1  St. 
Tr.  (n.s.)  609,  it  was  held  that  there  may  be  a  levy  of  war 
without  great  numbers  or  military  arms  or  array,  and  without 
actual  use  of  force. 

So  also  in  a  somewhat  similar  case  of  R.  v.  Deasy  (1883), 
15  Cox  C.  C.  334,  where  the  defendants  were  charged  under 
this  section  with  compassing  to  deprive  the  Queen  of  the  style 
of  the  Imperial  Crown,  with  compassing  to  levy  war  against  the 
Queen  to  force  her  to  change  her  counsels,  and  with  compassing 
to  levy  war  against  the  Queen  in  order  to  intimidate  the  Houses 
of  Parliament,  that  for  the  purpose  of  showing  a  treasonable 
object  on  the  part  of  the  prisoners,  and  negativing  any  private 
object,  evidence  might  be  given  of  the  existence  of  a  treasonable 
conspiracy  in  the  country  from  which  the  explosives  found  upon 
the  prisoners  were  brought,  having  for  its  object  the  alteration 
of  the  existing  form  of  government  by  violent  means,  although 
the  prisoners  were  not  proved  to  be  members  of  or  directly 
connected  with  such  conspiracy.  See  also  R.  v.  Bttrto)i  and 
Cunnimjham,  May  11th  — 18th,  1885,  Cent.  Crim.  Ct.  Sessions 
Papers,  vol.  cii.,  88 — 154. 

In  R.  V.  O'Doherty  (1848),  G  St.  Tr.  (n.s.)  831,  evidence 
that  the  prisoner  was  the  registered  proprietor  and  publisher 
of  a  newspaper  containing  incitements  to  depose  the  Queen 
yvdi'g,  ■pi'i)iiAfai'''e  but  not  conclusive  evidence  against  him  of  com- 
passing to  depose  the  Queen,  and  in  the  same  case  it  was  also 
held  that  an  intent  to  raise  a  general  insurrection  for  a  general 
purpose  would  be  a  compassing  to  levy  war  against  the  Queen 
in  order  to  force  her  to  change  her  measures  and  counsels. 

The  expressing,  uttering,  declaring,  or  publishing  by  printing 
or  writing,  or  by  any  other  overt  act  or  deed,  are  the  modes  of 
proof  or  evidence  of  the  crime,  but  are  yet  part  of  the  descrip- 
tion of  the  offence  that  must  be  stated  in  the  indictment. 

There  is  no  objection  in  law  to  allege  in  the  same  count  several 
and  different  overt  acts  of  felony  (s.  5,  iwst.  and  Midcahy  v. 
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R.  (1868),  L.  R.  3  H.  L.  306),  and  where  several  overt  acts 
are  charged  in  the  same  count,  and  judgment  is  given  on  a 
general  verdict  of  guilty  on  that  count,  such  judgment  will  be 
sustained  though  some  of  the  matters  alleged  as  overt  acts  may 
be  improperly  so  alleged,  provided  that  the  count  contains 
allegations  of  overt  acts  that  are  sufficient  and  are  sufficiently 
alleged  {Mulcahy  v.  R.).  It  is  sufficient  to  allege  as  overt  acts 
that  the  defendants  conspired  to  commit  the  offence  charged 
under  this  section. 

Overt  acts  For<TER,  J.,  defines  as  not  merely  evidence, 
but  as  means  made  use  of  to  effectuate  the  purposes  of  the 
heart,  and  whilst  admitting  the  insufficiency  of  loose  words,  and 
the  extreme  danger  of  multiplying  charges  upon  slight  occasions, 
he  treats  words  as  overt  acts  where  they  are  in  contemplation  of 
some  traitorous  purpose  actually  on  foot  or  intended,  and  in 
prosecution  of  it(;).  This  must,  it  is  apprehended,  still  be  the 
limit  to  a  criminal  charge  founded  upon  words. 

If  an  overt  act  in  pursuance  of  the  alleged  treasonable  design 
is  proved  to  have  been  done  within  the  jurisdiction  in  which  the 
trial  is  had,  evidence  may  be  given  of  other  acts  done  outside 
the  jurisdiction  in  pursuance  of  the  same  design  {R.  v.  Hardie 
(1820),  1  St.  Tr.  (n.s.)  610,  and  cf.  R.  v.  OlipJumt,  [1905] 
2  K.  B.  67  ;  69  J.  P.  230  ;  74  L.  J.  K.  B.  591). 

It  is  manifest  that  acts  most  innocent  in  themselves  may 
acquire  a  criminal  character  as  being  done  towards  or  in  the 
course  of  executing  a  criminal  intention,  as  in  Lord  PrestorCs 
Case  (1691),  12  How.  St.  Tr.  727,  the  embarking  on  board 
a  vessel  in  London  for  the  purpose  of  going  abroad  and  there 
prosecuting  a  treasonable  act,  was  held  a  sufficient  overt  act 
of  treason.     An  overt  act  therefore  is  : 

"  Any  act  of  conspiring  or  conferring,  or  consulting  with,  or 
advising,  persuading,  counselling,  commanding,  or  inciting  any 
person,  or  any  other  act,  measures,  or  means  whatsoever  done, 
taken,  used,  or  assented  to,  towards  and  for  the  purpose  of 
effecting  the  traitorous  intention  or  act  charged  "  (5th  Cr.  Law 
Rep.  6,  and  6th  Rep.  Commiss.  Cr.  Law,  7). 

In  Green's  Scot.  Tr.  for  Treason,  Vol.  2,  pp.  333,  661,  it  was 
said  in  reference  to  overt  acts  : 

"  An  overt  act  and  deed  manifesting  an  intention  to  commit 
any  of  these  species  of  treason  need  not  necessarily  be  an  act 
of  treason  in  itself  ;  for  example,  suppose  that  there  is  an 
undoubted  scheme  proved  or  admitted  to  raise  an  insurrection 
or  to  levy  war  against  the  King  for  a  general  purpose  there  can 

(0  See  Fost.  C.  L.  200—207  ;  5th  Cr.  L.  Rep.  5,  26  ;  and  per 
Lord  Ellenborough  :  B.  v.  Despard  (1803),  28  How.  St,  Tr.  487. 
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bo  nothing  in  the  world  more  innocent  in  itself  than  the  ringing 
of  a  bell,  or  the  firing  of  a  skyrocket,  or  the  beating  of  a  drum 
or  anything  of  that  sort  ;  but  if  it  be  proved  at  the  same  time 
that  any  of  these  Avere  to  be  the  signals  of  an  insurrection,  then 
these  acts,  perfectly  innocent  in  themselves,  if  done  by  a  person 
who  was  aware  of  the  object  of  them,  is  an  overt  act  of  treason, 
that  is  to  say,  it  is  an  overt  act,  intimating  the  treasonable 
purpose  the  man  has  in  view."  See  also  R.  v.  Watson  (1817), 
32  St.  Tr.  5  ;  li.  v.  Duffy  (1849),  4  Cox  C.  C.  295. 

Alperson,  B.,  in  i-eferring  to  the  words  "  open  and  advised 
speaking,"  in  his  charge  to  the  grand  jury  at  the  Liverpool 
Assizes  in  1848,  said,  "  I  take  it  to  be  perfectly  clear  that 
open  and  advised  speaking,  where  it  assumes  the  nature  of 
advice  and  incitement  to  others,  is,  and  always  was,  an  overt 
act  of  high  treason"  {li). 

IV.  [This  section  provided,  infer  alia,  that  no  person 
should  be  prosecuted  for  felony  under  this  Act  in 
respect  of  such  compassings,  etc.,  in  so  far  as  the  same 
were  expressed  "  by  open  and  advised  speaking  only  " 
unless  a  warrant  should  be  issued  within  two  years  after 
the  passing  of  this  Act.  The  words  therefore  in  s.  3, 
"  or  by  open  and  advised  speaking,"  had  long  since 
become  inoperative,  and  they  together  with  the  whole 
of  this  section  were  repealed  by  the  Statute  Law 
Revision  Act,  1891  (54  &  55  Vict.  c.  G7).] 

V.  It  shall    be    lawful    in  any  indictment    for    any 

felony  under  this  Act,  to  charge  against  the  offender 

any  number  of  the   matters,  acts,  or  deeds  by  which 

such  compassings,  imaginations,  inventions,  devices,  or 

intentions  as  aforesaid,  or  any  of  them,  shall  have  been 

expressed,  uttered,  or  declared. 

This  does  not  render  it  necessary  to  prove  more  than  sufficient 
to  support  the  charge,  as  in  treason  one  sufficient  overt  act  need 

(70  6  St.  Tr.  (N.s.)  112!».  See  also  1  Hale  P.  C.  Ill,  323  ;  Fost. 
C.  L.  200  ;  1  Hawk.  P.  C,  c.  17,  s.  3!)  :  Martin  v.  B.  (1848),  3  Cox 
C.  C.  318  ;  11.  v.  Hardie,  supra  :  and  KiCHARDS,  B.,  in  11.  v.  Dtijfy 
(1848),  1  St.  Tr.  (n.s.),  at  p.  838. 
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only  be  proved  (1  Hale,  P.  C.  122  ;  Fost.  C.  L.  194).  It  would 
have  been  well  to  have  enacted,  as  was  done  in  cases  of  treason 
by  7  &  8  Will.  3,  c.  3,  s.  8,  that  "  no  evidence  shall  be  given  of 
any  overt  act  that  is  not  expressly  laid  in  the  indictment."  But 
evidence  clearly  would  be  admissible  where  the  overt  act  not 
laid  is  direct  proof  of  one  Avhich  is  laid,  just  as  in  treason.  See 
Mulcahij  V.  R.  (1868),  L.  R.  3  H.  L.  306. 

In  R.  V.  MUchel  (1848),  6  St.  Tr.  (n.s.)  599  ;  3  Cox  C.  C.  1, 
the  defendant  was  indicted  for  compassing  to  deprive  the  Queen 
from  the  style  of  the  Imperial  Crown,  etc.,  and  on  certain  days 
expressing  such  compassing  by  publishing  writings  in  a  news- 
paper of  which  he  was  the  proprietor,  and  in  another  set  of 
counts  with  compassing  to  levy  war  against  the  Crown  in  order 
to  compel  the  Queen  to  change  her  counsels,  and  expressing 
such  last-mentioned  compassing  by  publishing  the  same  writings 
in  the  same  newspaper  on  the  same  days.  It  was  held  that 
these  two  felonies,  though  distinct,  were  properly  joined  in  the 
same  indictment,  as  they  were  not  so  repugnant  or  dissimilar  in 
their  nature  as  to  embarrass  the  prisoner  in  his  defence. 

And  in  Martin  v.  R.  (1848),  6  St.  Tr.  (n.s.)  925  ;  3  Cox 
C.  C.  319,  where  the  expressing  of  the  felonious  compassing 
was  alleged  to  be  by  publishing  certain  printings  in  a  newspaper, 
it  was  held  to  be  unnecessary  to  allege  that  they  were  felonious 
printings,  or  that  they  were  declaratory  of  the  previously 
charged  compassings,  or  that  they  were  published  of  and 
concerning  the  Queen  and  G-overnment,  or  of  and  concerning 
any  traitorous  or  felonious  design  then  on  foot. 

As  to  setting  out  the  words  uttered  in  pursuance  of  the 
alleged  compassing,  etc.,  see  R.  v.  C'roice  (1848),  3  Cox  C.  C. 
123,  and  R.  v.  Fussell  (1848),  6  St.  Tr.  (x.s.)  723  ;  3  Cox 
C.  C.  291  ;  and  as  to  demurring  to  the  indictment,  R.  v. 
Duffy  (1849),  4  Cox  C.  C.  24,  123  ;  and  R.v.Faderman  (1850), 
4  Cox  C.  C.  361. 

In  an  indictment  under  this  statute  the  venue  was  laid  as  the 
"  County  of  the  City  of  Dublin,"  and  the  trial  took  place  there. 
Some  of  the  overt  acts  laid  were  conspiracies  to  effect  the 
treasonable  intent  charged,  but  no  overt  act  of  the  treasonable 
conspiracy  was  proved  to  have  been  personally  done  by  the 
defendant  within  the  venue,  nor  did  he  appear  to  have  been 
within  the  realm  at  the  time  of  the  doing  of  any  of  the  overt 
acts  laid.  But  overt  acts  were  laid  and  proved  as  done  within  the 
venue  by  memljers  of  a  treasonable  conspiracy  extending  over 
America  and  Ireland,  of  which  the  defendant,  who  was  a  British 
subject,  was  proved  to  have  been  an  active  member  in  America 
before  and  at    the  time  of  the   commission  of  the    overt  acts 
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charged.  It  was  held  that  there  was  jurisdiction  in  Dublin  to 
try  the  prisoner,  as  the  responsibility  for  the  acts  of  his  co-con- 
spirators made  their  acts  his  acts,  so  as  to  satisfy  the  common 
law  rule  that  the  offence  must  be  proved  where  the  venue  is 
laid  (R.  V.  Meanoi  (1867),  10  Cox  C.  C.  500  ;  1  Ir.  Rep.  C.  L. 
500;  15  W.  R.  1082.  See  also  R.  v.  Daritt  (1870),  11  Cox 
C.  C.  676,  and  R.  v.  Hardie  (1820),  1  St.  Tr.  (n.s.)  610). 

VI.  Provided  always  that  nothing  herein  contained 
shall  lessen  the  force  of  or  in  any  manner  affect  any- 
thing enacted  by  the  statute  passed  in  the  twenty-fifth 
year  of  King  Edward  the  Third,  a  declaration  xL'hirh 
offences  shall  he  adjudged  treason. 

VII.  Provided  also  that  if  the  facts  or  matters  alleged 
in  an  indictment  for  any  felony  under  this  Act  shall 
amount  in  law  to  treason,  such  indictment  shall  not  by 
reason  thereof  be  deemed  void,  erroneous,  or  defective  ; 
and  if  the  facts  or  matters  proved  on  the  trial  of  any 
person  indicted  for  any  felony  under  this  Act  shall 
amount  in  law  to  treason,  such  person  shall  not  by 
reason  thereof  be  entitled  to  be  acquitted  of  such  felony  ; 
but  no  person  tried  for  such  felony  shall  be  afterwards 
prosecuted  for  treason  upon  the  same  facts. 

VIII.  In  the  case  of  every  felony  punishable  under 
this  Act,  every  principal  in  the  second  degree  and 
every  accessory  before  the  fact  shall  be  punishable  in  the 
same  manner  as  the  principal  in  the  first  degree  is  by 
this  Act  punishable  ;  and  every  accessory  after  the  fact 
to  any  such  felony  shall,  on  conviction,  be  liable  to  be 
imprisoned,  with  or  without  hard  labour,  for  any  term 
not  exceeding  two  years. 

IX.  Provided  always  that  no  person  committed  for 
trial  in  Scotland  for  any  offence  under  this  Act  shall 
be  entitled  to  insist  on  liberation  on  bail,  unless  with 
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consent  of  the  public  prosecutor,  or  by  warrant  of  the 
High  Court  or  Circuit  Court  of  Justiciary,  in  such  and 
the  like  manner  and  to  the  same  eifect  as  is  provided  by 
an  Act  passed  in  the  Session  of  Parliament  holden  in 
the  fifth  and  sixth  years  of  the  reign  of  his  Majesty 
King  George  the  Fourth,  intituled  "  An  Act  to  provide 
that  persons  accused  of  forgery  in  Scotland  shall  not 
be  entitled  to  bail  unless  in  certain  cases "  ;  but  the 
trial  of  any  person  so  committed,  and  whether  liberated 
on  bail  or  not,  shall  in  all  cases  be  proceeded  with  and 
brought  to  a  conclusion  under  the  like  certification  and 
conditions  as  if  intimation  to  fix  a  Diet  for  trial  had 
been  made  to  the  public  prosecutor  in  terms  of  an 
Act  passed  in  the  Scottish  Parliament  in  the  year  one 
thousand  seven  hundred  and  one,  intituled  "  An  Act 
for  preventing  wrongous  imprisonment,  and  against 
undue  delays  in  trials." 

X.  It  shall  not  be  lawful  for  any  court  before  which 
any  person  shall  be  prosecuted  or  tried  for  any  felony 
under  this  Act  to  order  payment  to  the  prosecutor  or 
the  witnesses  of  any  costs  which  shall  be  incurred  in 
preferring  or  prosecuting  any  such  indictment. 


PAET   Y 


THE     mOT    (DAMAGES)     ACT,     1886. 
(49  &  50  Vict.  c.  38.) 

An  Act  to  p7'oride  Co)npe))safion  fo7'  Losses  hij  Riots. 

[25th  June  1886.] 

Whereas  hy  law  the  inhabitants  of  the  Hundred  or  other 
area  in  which  propert)/  is  damaaed  l>y  persons  riotously 
and  tmmdtrwKsly  assembled  to<jether  are  liable  in  certain 
cases  to  pay  compensation  for  such  damage,  and  it  is 
expedient  to  make  other  j^rovision  respecting  such  compen- 
sation and  the  mode  of  recovering  the  same  (a) . 

Be  it  therefore  enacted  by  the  Queen  s  most  Excellent 
Majesty  by  and  tcith  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  folloxvs  : 

1.  This  Act  may  be  cited  for  all  purposes  as  the 
Kiot  (Damages)  Act,  1886. 

2. — (1)  Where  a  house,  shop,  or  building  (b)  in  any 
police  district  (/>)  has  been  injured  or  destroyed,  or  the 
property  therein  has  been  injured,  stolen  (c),  or  de.stroyed, 

(a)  The  preamble  is  repealed  by  the  Statute  Law  Revision  Act, 
1898. 

(&)  See  s.  9,  ])oxt.  In  Field  v.  Metropolitan  Police  Beceirer,  j^ost, 
no  question  arose  as  to  the  wall  being  a  building. 

(i?)  Under  the  statute  7  &  8  Geo.  4.  c.  31,  repealed  by  the  present 
enactment,  no  compensation  was  payable  in  respect  of  goods  stolen 
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bj  any  persons  riotously  (d)  and  tiimultiiously 
assembled  together,  such  compensation  as  herein-after 
mentioned  shall  be  paid  out  of  the  police  rate  of  such 
district  to  any  person  who  has  sustained  loss  by  such 
injury,  stealing,  or  destruction  ;  but  in  fixing  the 
amount  of  such  compensation  regard  shall  be  had  to  the 
conduct  of  the  said  person,  whether  as  respects  the 
precautions  taken  by  him  or  as  respects  his  being  a 
party  or  accessory  to  such  riotous  or  tumultuous 
assembly,  or  as  regards  any  provocation  (e)  oftered  to 
the  persons  assembled  or  otherwise. 

CSmitJi  V.  Bolton  (1816),  Holt,  201  ;  i^w/.v-  v.  Footitt  (1881), 
7  Q.  B.  D.  201  ;  45  J.  P.  798  ;  50  L.  J.  M.  C.  1-tl  ;  45  L.  T.  (N.S.) 
420).     See  extract  from  Lindley,  J.'s,  judgment,  ante,  p.  91. 

(rZ)  The  persons  who  injure  or  destroy  any  house  property,  or  steal 
any  property  therein,  must  be  part  of  an  actual  riot  at  the  time  of  such 
theft  or  injury,  lieference  must,  therefore,  be  had  to  the  definition  of 
riot,  and  the  circumstances  under  which  a  riot  can  be  said  to  exist. 
See  p.  28,  ante,  and  also  Guntcr  v.  Metropolitan  Police  Receiver, 
post. 

00  In  Gunter  v.  Metropolitan  Police  Receiver  (1888),  53  J.  P. 
249  ;  5  T.  L.  R.  58,  the  plaintiff  had  appointed  G.  as  manager  of  his 
private  running  ground  at  Lillie  Bridge.  G.  had  arranged  with  one 
Lewis  to  hold,  and  duly  advertised,  a  running  match  for  Sejitember 
19th,  1887,  to  take  place  on  the  premises.  Lewis  agreed  to  provide 
the  money-takers  and  check-takers,  and  to  hire  a  sufficient  number  of 
constables  to  preserve  order,  apjjlying  to  the  superintendent  of  the 
district  for  and  obtaining  the  services  of  twenty-seven  constables. 
About  5,000  persons  assembled  to  see  the  race,  but  after  the  two 
competitors  had  appeared  and  walked  upon  the  track,  they  did  not 
run,  but  disappeared  by  a  back  entrance.  The  spectators,  finding  no 
race  was  going  to  be  run,  and  receiving  no  explanation,  demanded  a 
return  of  the  gate  money,  which  was  refused  ;  a  riot  ensued,  and 
damage  to  the  extent  of  £880  was  done  to  the  dressing  rooms  and 
other  buildings.  In  an  action  against  the  Receiver,  to  recover  such 
sum  as  compensation,  it  was  contended  for  the  defendant,  that  no 
compensation  could  be  paid  under  this  statute  unless  the  riot  occurred 
in  a  public  place,  and  that  the  plaintiff  through  his  servants  had  given 
provocation  to  the  rioters.  Matuew,  ,I.,  in  giving  judgment  for  the 
defendant,  said  that  he  saw  no  reason  why  the  limitation  as  to  the 
place  where  the  riot  occurred,  contended  for  by  the  defendant,  should 
be  placed  upon  the  statute,  and  that  the  plaintiff's  contention  that  he 
was  entitled  to  compensation,  and  there  should  cmly  be  a  diminution 
of  the  amount  of  damage  sustained,  if  there  should  !)e  evidence  of 
provocation,   was   an  extremely  narrow  construction  of   the  statute. 
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(2)  Where  any  person  having  sustained  such  loss  as 
aforesaid  has  received,  Ijy  way  of  insurance  or  other- 

The  conduct  of  G.  and  Lewis,  who  were  the  plaintiff's  representatives, 
was  not  such  as  to  enable  him  to  allow  the  compensation  claimed,  no 
explanation  was  given  to  the  crowd  as  to  why  the  race  would  not  be 
run,  and  anything-  more  certain  to  enrage  the  crowd  and  cause  a 
disturbance  could  hardly  be  imagined. 

In  Field  v.  Mftropolltan  Police  Becrire); T'lmei^  Newsp.,  July  30th, 
1907,  an  appeal  against  a  judgment  under  this  section,  for  the  plaintiff, 
for  damages  done  to  a  wall,  the  question  for  the  court  (Phillimoke 
and  Bray,  JJ.)  was  whether  the  evidence  justified  the  county  court 
judge's  finding  that  there  was  a  riot.  About  nine  o'clock  one  evening, 
seven  or  eight  youths  were  in  a  street  shouting  and  using  rough 
language,  some  of  them  standing  with  their  backs  against  the  wall, 
others  running  against  them  or  against  the  wall,  with  their  hands 
extended  ;  after  they  had  gone  backwards  and  forwards  in  this  way  for 
about  a  quarter  of  an  hour,  the  wall  fell  with  "  a  splash."  It  was  a 
nine-inch  wall  toothed  into  a  house,  of  considerable  length,  and 
enclosing  a  yard.  As  soon  as  it  fell  the  caretaker  of  the  premises 
came  out  into  the  street  and  the  youths  cleared  off.  There  was 
evidence  that  the  neighbourhood  was  a  rough  one,  and  that  doors, 
windows,  shutters,  and  water  and  gas  fittings  had  been  at  other  times 
destroyed,  and  people  frightened.  The  youths  were  described  as 
"  congregated  together."  and  as  appearing  to  be  acting  together. 
Phillimore,  J.,  in  delivering  judgment,  stated  the  above  facts  and 
mentioned  the  authorities  they  had  consulted,  and  said  :  "  We  deduce 
that  there  are  five  necessary  elements  of  a  riot :  (1)  number  of  persons, 
three  at  least  ;  (2)  common  purpose  ;  (3)  execution  or  inception  of  the 
common  purpose ;  (4)  an  intent  to  help  one  another  by  force  if 
necessary  against  any  person  who  may  oppose  them  in  the  execution 
of  their  common  purpose  ;  (5)  force  or  violence  not  merely  used  in 
demolishing,  but  displayed  in  such  a  manner  as  to  alarm  at  least  one 
person  of  reasonable  firmness  and  courage.  In  this  case,  element  No.  1 
was  present.  As  to  elements  Nos.  2  and  3,  there  was  evidence  upon 
which  the  learned  judge  could  have  found  their  existence,  though,  as 
far  as  we  can  judge,  we  think  we  should  not  have  found  the  same  way. 
But  as  to  elements  Nos.  4  and  5,  there  is  no  evidence.  The  youths  ran 
away  as  soon  as  the  single  caretaker  came  forward  ;  there  is  no  reason 
to  suppose  that  they  would  have  resisted  if  he  had  come  forward 
earlier  and  required  them  to  desist.  It  is  true  that  the  caretaker's  wife 
was  frightened  by  the  noise  of  the  falling  wall,  but  no  one  says  that  he 
was  alarmed  by  the  youths,  though  the  witness  may  have  been 
frightened  by  other  youths  on  other  occasions.  Nor  was  the  conduct 
of  the  youths  such  as  would  be  calculated  to  alarm  persons  of  reasonable 
firmness  and  courage.  We  cannot  hold  that  there  was  a  riot.  'I'he 
appeal  must  be  allowed." 

The  liability  of  the  Hundred  for  damage  done  by  rioters  was  con- 
trolled by  the  7  ic  S  Geo.  4,  c.  31.  and  existed  only  where  the  rioting 
was  felonious  (Held  v.  Clarice  (1798),  7  T.  R.  496). 
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wise  ( /'),  any  sum  to  recoup  him,  in  whole  or  in  part, 
for  such  loss,  the  compensation  otherwise  payable  to  him 
under  this  Act  shall,  if  exceedino-  such  sum,  be  reduced 
by  the  amount  thereof,  and  in  any  other  case  shall 
not  be  paid  to  him,  and  the  payer  of  such  sum  shall  be 
entitled  to  compensation  under  this  Act  in  respect  of 
the  sum  so  paid  in  like  manner  as  if  he  had  sustained 
the  said  loss,  and  any  policy  of  insurance  given  by  such 
payer  shall  continue  in  force  as  if  he  had  made  no  such 
payment,  and  where  such  person  was  recouped  as  afore- 
said otherwise  than  by  payment  of  a  sum,  this  enact- 
ment shall  apply  as  if  the  value  of  such  recoupment 
were  a  sum  paid. 

3. — (1)  Claims  for  compensation  under  this  Act  shall 
be  made  to  the  police  authority  of  the  district  in  which 
the  injury,  stealing,  or  destruction  took  place,  and  such 
police  authority  shall  inquire  into  the  truth  thereof,  and 
shall,  if  satisfied,  fix  such  compensation  as  appears  to 
them  just. 

(2)  A  Secretary  of  State  may  from  time  to  time 
make,  and  when  made,  revoke  and  vary  regulations  (7) 
respecting  the  time,  manner,  and  conditions  within,  in, 
and  under  which  claims  for  compensation  under  this 
Act  are  to  be  made,  and  all  claims  not  made  in 
accordance  with  such  regulations  may  be  excluded. 
Such  reguhitions  may  also  provide  for  the  particulars 
to  be  stated  in  any  claim,  and  for  the  verification  of  any 

(/)  It  had  been  held  under  the  previous  statute  that  the  receijjt  of 
inonoy  under  a  policy  of  insurance  was  no  bar  to  an  action  against  the 
Hundred  {Clnrh  v.  Bhjtkuuj  (1823),  2  B.  &  C.  254). 

(^)   See  these  regulations,  iiost. 
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claim,  and  ot"  any  tacts  incidental  thereto,  by  statutory 
declarations,  production  of  books,  vouchers,  and  docu- 
ments, entry  of  premises,  and  otherwise,  and  may  also 
provide  for  any  matter  which  under  this  Act  can  be 
prescribed,  and  for  the  police  authority  obtaining 
information  and  assistance  for  determining  the  said 
claims. 

(3)  The  said  regulations  shall  be  published  in  the 
London  Gazette,  and  every  police  authority  shall  cause 
the  same  to  be  published  in  their  police  district,  and 
copies  thereof  to  bo  at  all  times  sold  to  any  applicant 
at  a  price  not  exceeding  sixpence  for  each  copy. 

4. — (1)  Where  a  claim  to  compensation  has  been 
made  in  accordance  with  the  regulations,  and  the 
claimant  is  aggrieved  by  the  refusal  or  failure  of  the 
police  authority  to  fix  compensation  upon  such  claim, 
or  by  the  amount  of  compensation  fixed,  he  may  bring 
an  action  (A)  against  the  police  authority  to  recover 
compensation  in  respect  of  all  or  any  of  the  matters 
mentioned  in  such  claim  and  to  an  amount  not  exceeding 
that  mentioned  therein,  but  if  in  such  action  he  fails  to 
recover  any  compensation  or  an  amount  exceeding 
that  fixed  by  the  police  authority,  he  shall  pay  the 
costs  of  the  police  authority  as  between  solicitor  and 
client. 

(2)  If  the  amount  of  compensation  for  which  such 
action  is  brought  does  not  exceed  one  hundred  pounds, 
the  action  shall  be  brought  in  the  county  court  for  any 
district  in  which  any  part  of  the  police  district  is 
situate. 


(/()   The  statute  3  &  4  Will.  4,  c.  42,  s.  3,  places  a  limitation  of  two 
years  within  which  such  action  is  to  be  commenced. 
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5. — (1)  Where  any  compensation  under  this  Act  has 
been  fixed  by  or  recovered  in  an  action  against  the 
police  authority,  that  authority  shall,  on  the  prescribed 
conditions  having  been  complied  with,  })ay  in  the 
prescribed  manner  the  amount  of  such  compensation  out 
of  moneys  held  by  them  or  their  treasurer  on  account  of 
their  police  force,  and  shall  also  pay  out  of  the  said 
moneys,  all  costs  and  expenses  payable  by  them  in  or 
incidental  to  the  execution  of  this  Act ;  and  the  amount 
required  to  meet  the  said  payments  (in  this  Act  referred 
to  as  riot  expenses),  shall  be  raised  as  part  of  the  police 
rate  (i). 

(2)  In  the  case  of  a  county  divided  into  districts 
within  the  meaning  of  the  County  Police  Act,  1840,  as 
amended  by  section  four  of  the  County  and  Borough 
Police  Act,  1856,  the  riot  expenses  shall  be  defrayed  by 
the  district  in  which  the  injury,  stealing,  or  destruction 
took  place,  as  part  of  the  local  expenditure  thereof. 

(3)  Where  the  police  forces  of  a  borough  and  a 
county  have  been  consolidated,  riot  expenses  shall  be 
paid  by  the  county  and  borough  respectively  in  such 
proportions  as  may  have  been  agreed  upon  by  the  police 
authority  for  the  county  and  the  council  of  the  borough, 
and  if  no  agreement  is  made,  in  such  proportions  as  a 
Secretary  of  State  may  from  time  to  time  determine  ; 
and  such  agreement  may  from  time  to  time  be  made  in 
the  same  manner  and  subject  to  the  same  conditions  as 
an  agreement  to  consolidate  the  said  police  forces  (k), 

(i)    The  police  rate  is  made  and  levied  under  2  &;  3  Vict.  c.  93,  3  & 

4  Vict.  c.  88.  and  7  &  8  Vict.  c.  33. 

(^)  By  3  &  4  Vict.  c.  88,  s.  14,  and  19  &  20  Vict.  c.  fi9,  s.  5,  boroughs 
may  a^ree  to  consolidate  their  police  with  the  county  police,  and  the 
general  control  of  such  consolidated  force  is  placed  in  the  hands  of  the 
chief  constable  of  the  county.  See  also  Local  Government  Act.  1888, 
ss.  24  (2)  (i),  33,  and  62. 
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(4)  Where  the  police  rate  is  limited,  an  addition  to 
that  rate  shall,  if  necessary,  be  levied  for  the  purpose  of 
raising  the  sum  required  to  pay  riot  expenses  inider  this 
Act  (0. 

6.  This  Act  shall  apply — 

(a)  In  the  case  of  the  plundering,  damage,  or  destruc- 

tion of  any  ship  or  boat  stranded  or  in  distress 
on  or  near  the  shore  of  any  sea  or  tidal  ivater, 
or  of  any  part  of  the  cargo  or  app>arel  of  such 
ship  or  boat,  by  persons  riotously  and  tumid- 
tuously  assembled  together,  ivhether  on  shore  or 
afloat  («i),  and 

(b)  In   the    case    of  the  injury   or    destruction,  by 

persons  riotously  and  tumultuously  assembled 
together,  of  any  machinery,  whether  fixed  or 
movable,    prepared   for  or  employed   in    any 
manufacture,    or  agriculture,  or   any  branch 
thereof,  or  of  any  erection  or  fixture  about  or 
belonging  to  such  machinery,  or  of  any  steam 
engine  or  other  engine  for  sinking,  draining,  or 
working  any  mine  or  quarry,  or  of  any  staith 
or  erection  used  in  conducting  the  business  of 
any  mine  or  quarry,  or  of  any  bridge,  waggon- 
way,  or  trunk  for  conveying  minerals  or  other 
product  from  any  mine  or  quarry  ; 
in  like  manner  as  if  sneh  phmdering,  damage  (m),  injury, 
or  destruction  were  an  injury,  stealing,  or  destruction 
in  respect  of  which  compensation  is  payable  under  the 
foregoing  provisions  of  this  Act,  a7ui  as  if  in  the  case  of 

(0  The  statute  10  Geo.  4,  c.  44,  s.  23  (The  Metropolitan  Police  Act, 
1829),  provided  that  the  rate  leviable  for  the  support  of  the  police  of 
the  Metropolis  should  not  exceed  8d.  in  the  pound  in  any  one  year. 

(?«)  The  parts  of  this  section  printed  in  italics  were  repealed  by  The 
Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  s.  745.  See  ante, 
p.  102. 
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such  ship,  boat,  or  car  no  not  being  in  ani/  jwUce  district, 
such  plundering/,  damage,  or  destruction  took  place  in  the 
nearest  police  district  (»i). 

7.  For  the  purposes  of  this  Act — 

(a)  Where  a  church  or  chapel  has  been  injured  or 

destroyed,  or  any  property  therein  has  been 
injured,  stolen,  or  destroyed,  the  churchwardens 
or  chapelwardens,  if  any,  or,  if  there  are  none, 
the  persons  having  the  management  o£  such 
church  or  chapel,  or  the  persons  in  whom  the 
legal  estate  in  the  same  is  vested  ;  and 

(b)  Where  a  school,   hospital,  public  institution,  or 

public  building,  has  been  injured  or  destroyed, 

or    any    property  therein    has    been  injured, 

stolen,  or   destroyed,  the  persons  having  the 

control  of  such  school,  hospital,  institution,  or 

building,  or  the  persons   in  whom  the  legal 

estate  in  the  same  is  vested  ; 

shall  be  deemed  to  be  the  persons  who  have  sustained 

loss  from  such  injury,  stealing,  or  destruction,  and  claims 

may  be  made  by  any  one  or  more  of  such  persons  in 

relation  both  to  the  building  and  to  the  property  therein, 

and  payment  to  any  such  claimant  shall  discharge  the 

liability  of  the  police  authority  to  pay  compensation, 

but  shall  be  without  prejudice  to  the  right  of  any  person 

to  recover  the  compensation  from  such  payee. 

8.  [  This   section   contained  provisions    in    respect    of 

losses  sustained,  in  districts  other  than  the  city  of  London 

or  the  metropolitan  police  district,  unthin  twelve  months 

before  tlie  passing  of  this  ActJ] 

A  special  statute,  49  Vict.  c.   11  (The  Metropolitan  Police 
(Compensation)    Act,   1880),  was  passed  to    provide    for    the 
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payment  of  compensation  to  persons  who  suffered  from  the 
Riots  of  February  8th,  188C),  in  the  Metropolis.  It  was 
repealed  by  the  Statute  Law  Revision  Act,  1898. 

9.  In  this  Act,  unless  the  context  otherwise  requires — 

The  expression  "  person  "  includes  a  body  of  persons, 
corporate  or  unincorporate  : 

The  expression  "  police  district "  means  one  of  the 
districts  set  forth  in  the  first  column  of  the  First 
Schedule  to  this  Act  ;  and  the  expressions  "  police 
authority  "  and  "  police  rate  "  mean,  as  respects 
each  police  district,  the  authority  and  rate  respec- 
tively mentioned  opposite  to  that  district  in  the 
second  and  third  columns  of  that  Schedule,  and  the 
expressions  defined  in  that  Schedule  shall  have  the 
meanings  thereby  assigned  to  them  : 

The  expression  "  house,  shop,  or  building  "  includes 
any  premises  appurtenant  to  the  same  : 

The  expression  "  borough  "  means  a  borough  subject 
to  the  Municipal  Corporations  Act,  1882,  and  the 
Acts  amending  the  same  : 
The  expression  ''  Seerelary  of  State''  means    one   of 
her  Majesty's  Principal  Secretaries  of  State  («). 

10. — (1)  \_Tlds  sub-section  (o)  repealed  7  S,-  8  Geo.  4, 
c.  31  ;  2  4'^  3  Will  4,  c.  72,  and  a  part  of  s.  477  of  the 
Merchant  Shipping  Act,  1854.  The  above  Acts  icere 
specified  in  the  Second  Schedule  to  this  Act."] 

(«)  This  definition  was  repealed  by  the  Statute  Law  Revision  Act, 
1898.  In  the  Interpretation  Act,  1889,  s.  12  (3),  the  expression 
"  Secretary  of  State"  is  defined  to  mean  "one  of  her  Majesty's  Prin- 
cipal Secretaries  of  State  for  the  time  being." 

((»)  This  sub-section,  together  with  the  Second  Schedule,  was  itself 
reiiealed  by  the  Statute  Law  Revision  Act,  1898,  but  s.  1  of  that  statute 
enacts  that  •'  where  any  enactment  ...  has  been  repealed  ...  by  any 
enactment  hereby  repealed,  such  repeal  .  .  .  shall  not  be  affected  by 
the  repeal  effected  by  this  Act." 
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(2)  A  reference  in  any  Act  to  an  Act  or  enactment 
hereby  repealed  shall  be  deemed  to  be  made  to  this  Act. 

11.  This  Act  shall  not  extend  to  Scotland  or  Ireland. 


FIRST  SCHEDULE. 
Police  Districts  and  Authorities. 


Police  District. 


The  city  of  London 
and  the  liberties 
thereof. 


The  Metropolitan 
Police  District. 


Any  county,  riding, 
parts,  division,  or 
liberty  of  a  county 
maintaining  a  sepa- 
rate police  force. 

A  borough  maintain- 
ing a  separate  police 
force. 

Any  town  not  being  a 
borough  and  main- 
taining a  separate 
police  force  under 
any  Local  Act  of 
Parliament. 

The  river  Tyne  within 
the  limits  of  the 
Acts  relating  to  the 
Tyne  Improvement 
Commissioners. 


Police  Authority. 


The  mayor  and  com- 
monalty and  citi- 
zens of  London, 
acting  by  the  com- 
mon council  (^^). 

The  receiver  for  the 
Metropolitan  Police 
District  Qp). 


The  justices  in  geiw- 
ral  or  quartet-  ses- 
sions assenMe(l{_p). 


The  mayor,  aldermen, 
and  burgesses  of  the 
borough,  acting  by 
the  council. 

The  commissio7iers 
or  other  authority 
under  the  Local 
Act. 


The    Tyne   Improve- 
ment Commissioners. 


Police  Rate. 


The  police  rate. 


The  rate  authorised  to 
be  levied  for  raising 
that  proportion  of  the 
sum  required  for  de- 
fraying the  expenses 
of  the  metropolitan 
police  force  which  can 
be  raised  by  a  rate. 

The  police  rate. 


The   borough   fund   or 
borough  rate. 


The  fund  or  rate  appli- 
cable under  the  Local 
Act  for  the  expenses 
of  the  police  force. 


The  tonnage  rates  and 
dues  and  other  sums 
applicable  under  the 
Acts  relating  to  the 
impi'ovement  of  the 
river  Tyne  for  the  ex- 
pensesof  maintaining 
the  police  force. 


(;;)  By  the  Local   Government  Act,   1888  (.51  &  52  Vict.  c.  41), 
s.  ?>  (14),  all  business  done  by  the  quarter  sessions  in  respect  of  the  Riot 
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Ill  this  Act  the  ox})ression  "cuimty"  does  not  include 
tv  county  of  a  city  or  county  of  a  town. 

All  liberties  of  a  county  not  maintaining  a  separate 
police  force  under  the  Acts  relating  to  police  forces 
shall  l)e  deemed  to  form  part  of  the  county  of  which 
they  form  part  for  the  purposes  of  those  Acts. 

Where  the  police  force  of  a  borough  has  been  con- 
solidated with  the  police  force  of  a  county  such  borough 
shall  be  deemed  for  the  purposes  of  thi?  Act  to  form 
part  of  the  police  district  constituted  by  the  said 
county. 

Such  parts  of  any  county  as  are  within  the  Metro- 
politan police  district  or  as  form  part  of  any  other 
police  district  shall  not  be  deemed  for  the  purposes  of 
this  Act  to  form  i)art  of  the  county  police  district. 
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Regulations  as  to  Claims  for  Compensation  (2). 

In  pursuance  of  the  above-mentioned  Act,  I,  the  Right 
Honourable  Herbert  Henry  Asquitli,  one  of  her  Majesty's 
Principal  Secretaries  of  State,  make  the  following  Regulations  : 

1.  All  claims  for  compensation  under  the  Act  shall  be  made  in 
writing,  and  shall  be  delivered  as  under  : 

When  the  matter  in  respect  of  which  the  claim  is  made 
arises  in — 

The  city  of  London  and  the   liljerties     To  the  town  clerk  of 

thereof.  London. 

The  Metropolitan  police  district.  To  the  receiver   for 

the     Metropolitan 
police  district. 

(Damages)  Act,  1886,  was  transferred  to  the  county  council,  but  by 
s.  93  (2)  that  Act  did  not  aher  the  authority  within  the  Metropolitan 
Police  District  or  the  city  of  London. 

(7)  These  regulations,  together  with  forms  of  claim,  are  printed  for 
IL  M.  Stationery  Uthce,  by  Darling  &  Sou,  Ltd.,  34— iO,  Bacon  Street,  E. 
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Any  county,  riding,  parts,  division,  or     To  the  clerk  to  the 

liberty   of    a   county   maintaining   a        county  council. 

separate  police  force,  or  any  borough 

the  police  force  of  which  has  been 

consolidated  with  the  police  force  of  a 

county. 
A  borough  maintaining  a  separate  police     To  the  town  clerk. 

force. 
Any  town   not   being   a   borough,  and     To  the  clerk  to  the 

maintaining  a   sepai'ate   police   force         commissioners    or 

under  any  local  Act  of  Parliament.  other       authority 

under     the    local 
Act. 
The  River  Tyne  within  the  limits  of  the     To  the  secretary  to 

Acts  relating  to  the  Tyne  Improve-         the  commissioners. 

ment  Commissioners. 

2.  All  claims  shall  be  so  delivered  within  fourteen  clear  days 
after  the  day  when  such  injury,  stealing,  or  destruction  took 
place. 

Provided  that  the  police  authority,  on  application  to  be  made 
before  the  expiration  of  the  fourteen  days,  may,  for  special 
cause  shown,  enlarge  the  period  of  fourteen  days  to  forty-two 
days,  and  in  the  event  of  such  application  being  refused,  the 
apjjlicant  may,  within  seven  days  after  such  refusal,  appeal  to 
the  Secretary  of  State,  and  liis  decision  shall  be  conclusive  as  to 
whether  the  claim  shall  be  received. 

3.  All  claims  shall  he  made  in  the  form  appended  to  these 
Regulations  (?•). 

4.  The  claim  shall  specify  the  name  and  address  of  the 
claimant,  the  day  and  hour  on  which  the  injury,  stealing,  or 
destruction  took  place  ;  and  as  to  the  premises  whether  they  are 
a  house,  shop,  or  building,  and  where  they  are  situated,  and  the 
nature  of  the  claimant's  interest  therein. 

5.  The  claim  shall  state  separately  the  sums  claimed  for — 

(a)  destruction  of  premises, 

(b)  injury  to  premises  (including  injury  to  windows,  fittings, 

or  fixtures  thereof), 

(;•)  The  regulations,  with  forms  of  chiim  appended,  can  be  purchased 
for  one  penny. 
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(c)  injury  to  othei'  property  in  or  on  the  premises, 
(il)  theft   or   destruction    of    other   property    in   or  on  the 
premises, 
distinguishing,  as  regards   (c)  and  (d),  property   belonging    to 
the  claimant  from  property  belonging  to  others  in  his  care. 

6.  Where  the  claim  is  in  respect  of  injury  done  either  to 
jiremises  or  to  property  therein,  it  shall  state  shortly  the  nature 
of  the  injury  ;  if  the  injury  has  been  rejjaired,  it  shall  state 
the  cost  of  the  repairs  and  be  accompanied  by  the  bill  for  such 
repairs  ;  if  the  injury  has  not  been  repaired,  but  is  repairable, 
then  the  claim  shall  contain  a  specification  of  the  repairs 
retj^uired  and  an  estimate  by  a  competent  person  of  their  cost. 

7.  Where  the  claim  is  in  respect  of  fvoperty  in  or  upon 
premises,  whether  such  property  has  been  injured,  stolen,  or 
destroyed,  it  shall,  when  practicable  (except  in  the  case  of  articles 
of  the  same  nature  and  of  small  value,  and  except  where  the 
cost  of  repairs  only  is  claimed),  specify  each  article  separately, 
and  the  sum  claimed  for  it  or  for  the  injury  thereto  ;  and,  when 
j)racticalile,  the  claimant  shall  send  with  his  claim  vouchers  or 
copies  of  vouchers  for  the  sums  paid  by  him  for  the  property. 

8.  In  all  cases  the  claim  shall  state  generally  the  evidence 
which  the  claimant  is  prepared  to  offer  in  support  of  it,  and  the 
place  where  such  documents  as  he  proposes  to  put  in  evidence 
may  be  inspected  ;  and  whether  the  claimant  has  receiver!  or 
may  receive,  or  is  entitled  to,  any  compensation  from  any  (and 
if  so  what)  source  for  any  loss  included  in  his  claim,  and  tlie 
amount  of  such  compensation. 

9.  The  claimant,  if  so  required  by  the  police  authority,  shall 
verify  the  claim  by  himself  making  such  a  statutory  declaration, 
and  by  procuring  and  furnishing  to  the  police  authority  such 
statutory  declarations  of  other  persons  as  the  police  authority 
may  require  ;  and  he  shall  produce  to  the  police  authority 
and  to  any  person  nominated  by  that  authority  all  such  docu- 
ments under  his  control  as  are  needed  to  support  his  claim, 
and  shall  deliver  to  the  police  authority  copies  thereof  or 
extracts  therefrom  as  may  be  required,  aiid  shall  give  to  the 
police  authority  or  any  person  nominated  by  that  authority 
access  to  the  premises  and  produce  the  property  for  injury  to 
which  the  claim  is  made. 

10.  The  police  authority  may  make  separate  awards  as  regards 
property  of  the  claimant  and  property  not  belonging  to  him. 
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"When  an  award  includes  compensation  for  property  in  the 
care  uf,  but  not  belonging  to  the  claimant,  it  may  provide  that 
prior  to  payment  either  the  claimant  shall  produce  receipts  from 
the  owners  for  the  sums  payable  to  them,  or  their  authority  to 
him  to  receive  the  same,  or  that  the  claimant  or  some  other 
person  to  be  approved  by  the  police  authority  shall  enter  into  a 
bond  or  personal  undertaking  with  the  police  authority  in  such 
sum  as  the  award  shall  name  for  securing  payment  to  the  owners 
of  such  property  of  the  sums  due  to  them.  When  an  award 
includes  compensation  for  stolen  property,  it  may  provide  for  a 
similar  bond  or  undertaking  for  securing  either  repayment 
to  the  police  authority  of  the  wdiole  or  sucli  part  as  the 
police  authority  may  determine  of  the  compensation  paid  for 
such  stolen  property  as  may  be  subsequently  recovered,  or  the 
delivery  of  the  property  so  recovered  to  the  police  authority 
to  be  realised  by  them  for  the  benefit  of  the  police  rate. 

11.  No  costs  will  be  allowed  to  any  clainiant. 

12.  The  above  Regulations  shall,  with  the  necessary  varia- 
tions, apply  : 

(a)  In  the  case  of  the  plundering,  damage,  or  destruction 
of  any  ship  or  boat  stranded  or  in  distress,  on  or  near 
the  shore  of  any  sea  or  tidal  water,  or  of  any  part  of 
the  cargo  or  apparel  of  such  ship  or  boat,  by  persons 
riotously  and  tumultuously  assembled  together  ;  and 

(1))  In  the  case  of  the  injury  or  destruction,  by  persons 
riotously  and  tumultuously  assembled  together,  of  any 
machinery  (whether  fixed  or  moveable)  prepared  for 
or  employed  in  any  manufacture  or  agriculture,  or  any 
branch  thereof,  or  of  any  erection  or  fixture  about  or 
belonging  to  such  machinery,  or  of  any  steam  engine 
or  other  engine  for  sinking,  draining,  or  working  any 
mine  or  quarry,  or  of  any  staith  or  erection  used  in 
conducting  the  business  of  any  mine  or  quarry,  or  of 
any  bridge,  waggon-way  or  trunk  for  conveying  minerals  or  other 
product  from  any  mine  or  (quarry. 

13.  The  Regulations  made  under  the  above-mentioned  Act  on 
the  28th  .July  188G  are  liereby  revoked. 

H.  H.  Asqniih. 
Whitehall, 

30th  .June,  1894 


PAUT    VI. 


Disputes  between  employers  and  workmen,  as  to  the 
terms  of  employment  or  as  to  the  employment  or  non- 
employment  of  different  persons,  have  in  the  past  not 
infrequently  culminated  in  disorder  and  breaches  of  the 
peace  of  a  more  or  less  serious  nature.  It  seems  to  us, 
therefore,  not  entirely  out  of  place  to  set  out  here  the 
two  following  statutes  relating  to  such  disputes,  namely, 
the  Conspiracy  and  Protection  of  Property  Act,  1875, 
and  the  Trade  Disputes  Act,  1906. 

In  dealing  with  this  branch  of  the  subject  we  do  not 
in  any  way  attempt  to  deal  with  the  law  as  it  affects 
trade  unions,  workmen  or  employers  generally.  We 
merely  refer  shortly  to  the  subject  in  so  far  as  it  may 
have  some  bearing  on  the  su1)ject-matter  of  this 
book. 

There  have  been  a  great  number  of  cases  decided 
inider  the  Conspiracy  and  Protection  of  Property  Act, 
1875,  or  under  earlier — now  repealed — statutes,  and 
many  of  these  cases  have  been  affected  by  the  recent 
Trade  Disputes  Act,  1906.  A  full  and  detailed  con- 
sideration of  these  cases  would  be  out  of  place  in  these 
pages  ;  we  merely  mention,  for  the  purpose  of  reference, 
some  of  the  more  important  cases- 
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THE   CONSPIRACY  AND  PROTECTION  OF  PROPERTY 
ACT,   1875   (38   &   39  Vict.   c.   86). 

An  Act  for  amemliiui  the  Law  velatiivj  to  Conspirar)/, 
ami  to  the  Protection  of  Property,  and  for  otlier 
jnirposes.  [13th  August  1875.] 

Be  it  enacted  by  the  Qneeu's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows  : 

1.  This  Act  may  be  cited  as  "The  Conspiracy  and 
Protection  of  Property  Act,  1875.*' 

2.  This  Act  shall  come  into  operation  on  the  prst  day 
of  September,  one  thousand  eight  hundred  and  seventy- 
Jive. 

This  section  has  been  repealed  by  the  Statute  Law  Revision 
(No.  2)  Act,  1893. 

Conspiracy,  and  Protection  of  Property. 

3.  An  agreement  or  combination  by  two  or  more 
persons  to  do  or  procure  to  be  done  any  act  in  con- 
templation or  furtherance  of  a  trade  dispute  beticeen 
employers  and  u-orkmen  shall  not  be  indictable  as  a 
conspiracy  if  such  act  connnitted  by  one  person  would 
not  be  punishable  as  a  crime. 

An  act  done  in  pursuance  of  an  agreement  or  com- 
bination by  two  or  more  persons  shall,  if  done  in 
contemplation  or  furtherance  of  a  trade  dispute,  not 
be  actionable  unless  the  act,  if  done  without  any  such 
uoreement  or  combination,  would  be  actionable. 
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Notliino-  in  this  section  shall  exempt  from  punishment 
any  persons  guilty  of  a  conspiracy  for  which  a  punish- 
ment is  awarded  by  any  Act  of  Parliament. 

Nothing  in  this  section  shall  aflfect  the  law  relating  to 
riot,  unlawful  assembly,  breach  of  the  peace,  or  sedition, 
or  any  offence  against  the  State  or  the  Sovereign. 

A  crime  for  the  purposes  of  this  section  means  an 
offence  punishable  on  indictment,  or  an  offence  which  is 
punishable  on  summary  conviction,  and  for  the  com- 
mission of  which  the  offender  is  liable  under  the  statute 
making  the  offence  punishable  to  be  imprisoned  either 
absolutely  or  at  the  discretion  of  the  court  as  an 
alternative  for  some  other  punishment. 

Where  a  person  is  convicted  of  any  such  agreement 
or  combination  as  aforesaid  to  do  or  procure  to  be  done 
an  act  which  is  punishaljle  only  on  summary  conviction,, 
and  is  sentenced  to  im})risonment,  the  imprisonment 
shall  not  exceed  three  months,  or  such  longer  time,  if 
any,  as  may  have  been  prescribed  by  the  statute  for  the 
punishment  of  the  said  act  when  committed  by  one 
person. 

The  second  paragraph  of  this  section  was  added  by  s.  1  of 
the  Trade  Disputes  Act,  1906,  ^;os<. 

The  words  "between  employers  and  workmen"  in  this 
section  have  been  repealed  by  s.  5  (3)  of  the  Trade  Disputes 
Act,  1906.  By  that  section  "the  expression  'trade  dispute' 
means  any  dispute  between  employers  and  workmen,  or  between 
Avorkmen  and  workmen,  which  is  connected  with  the  employ- 
ment or  non-employment,  or  the  terms  of  the  employment,  or 
Avith  the  conditions  of  labour,  of  any  person,  and  the  expression 
'  Avorkmen '  means  all  persons  employed  in  trade  or  industry, 
Avhether  or  not  in  the  employment  of  the  employer  Avith  Avhom 
a  trade  dispute  arises." 

The  following  cases,  amongst  others,  may  be  consulted  as  to 
the  rule  at  common  laAV  relating  to  combinations  to  effect 
alterations  in  the  rate  of  Avages  or  to  interfere  with  the  con- 
tractual relation    of    masters   and   serA-ants  :    R.  v.  Tailors  of 
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Cambridge  (1721),  8  Mod.  11;  E.  v.  Eccles  (1784),  1  Leach, 
274  ;  E.  V.  Mairbetj  (1796),  6  T.  R.  63G  ;  E.  v.  Hammond 
(1799),  2  Esp.  719  ;  ^//^o;;  v.  Echersley  (1855),  24  L.  J.  Q.  B. 
353  ;  Mogul  Steamship  Co.  v.  McGregor,  [1892]  A.  C.  25  ; 
56  J.  P.  101  :  61  L.  J.  Q.  B.  295  ;  Allen  v.  Flood,  [1898] 
A.  C.  1;  67L.J.Q.  B.  119  ;  ()«nm  v.Z,ert<7iem,  [1901]  A.  C.495  ; 
65  J.  P.  708  ;  70  L.  J.  P.  C.  76  ;  85  L.  T.  289  ;  Suutli  Wales 
Miners''  Federation  v.  Glamorgan  (1905),  74  L.  J.  K.  B.  525  ; 
Eead  v.  Friendly  Society  of  Operative  Stonemasons  (1902), 
71  L.  J.  K.  B.  994  ;  Gihlan  v.  National  Amalgamated  Labourers' 
Union,  [1903]  2  K.  B.  60;  72  L.  J.  K.  B.  907  ;  89  L.  T.  386  ; 
Riiftley  V.  Simmons  (1897),  67  L.  J.  Q.  B.  213  ;  Temperton  v. 
Eussell,  [1893]  (C.  A.)  1  Q.  B.  715,  and  the  other  cases  men- 
tioned in  the  note  to  s.  7,  post. 

Section  3  of  the  Trade  Disputes  Act,  1906,  enacts  that 
"  An  act  done  by  a  person  in  contemplation  or  furtherance  of 
a  trade  dispute  shall  not  be  actionable  on  the  ground  only  that 
it  induces  some  other  person  to  break  a  contract  of  employment 
or  that  it  is  an  interference  with  the  trade,  lousiness,  or  employ- 
ment of  some  other  person,  or  with  the  right  of  some  other 
person  to  dispose  of  his  capital  or  his  labour  as  he  wills."  And 
by  s.  4  (1)  of  the  same  Act,  "An  action  against  a  trade  union, 
whether  of  workmen  or  masters,  or  against  any  members  or 
officials  thereof  on  behalf  of  themselves  and  all  other  members 
of  the  trade  union  in  respect  of  any  tortious  act  alleged  to  have 
been  committed  by  or  on  behalf  of  the  trade  union,  shall  not  be 
entertained  by  any  court."  See  Tajf  Vale  Eailvay  v.  Amalga- 
mated Society  of  Eailv.-ay  Servants,  [1901]  A.  C.  426;  65  J.  P. 
596  ;  Walters  'v.  Green,  [1899]  2  Ch.  696  ;  63  J.  P.  742  ; 
68  L.  J.  Ch.  730,  and  The  Denaby  and  Cadeby  Main  Collieries, 
Limited  v.  Yorkshire  Miners'  Association,  [1906]  A.  C.  584. 

The  rule  at  common  law  as  to  combinations  of  the  descrip- 
tion above  mentioned  has  been  at  different  times  ciualified  by 
statutes,  amongst  others  being  6  Geo.  4,  c.  129  ;  22  Vict. 
c.  34  ;  34  &  35  Vict.  c.  32,  and  the  two  statutes  now  more 
particularly  under  consideration. 

For  the  effect  of  these  statutes  upon  the  common  law 
reference  may  Ije  made  to  the  judgment  of  the  court  (Lord 
CoLERiDciE,  C.J.,  Matiiew,  Cave,  Smith,  and  Charles,  JJ.), 
delivered  by  Lord  Cdlekidge,  C.J.  in  Gibson  wLaioson,  [1891] 
2  Q.  B.  545  ;  55  J.  P.  485  ;  61  L.  J.  M.  C.  9  ;  17  Cox  C.  C.  354  ; 
65  L.  T.  573,  wherein  the  dicta  of  Brajiwell,  B.,  and  Brett,  J., 
in  E.  V.  Druitt  (18(;7),  10  Cox  C.  C.  600,  and  E.  v.  /i«««(1872), 
12  Cox  C.  C.  316,  were  dissented  from:  "We  wei'e  very 
properly  reminded  of  the  cases  of  E.  v.  Druitt  and  E.  v.  Bunn. 
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ill  wliich  Lord  Bkamavkll  and  Lord  EsiiF.K  are  both  said  to 
have  hekl  that  the  statutes  on  the  subject  have  in  no  way 
interfered  Avitli  or  altered  the  common  law,  and  that  strikes 
and  combinations  expressly  legalised  by  statute  may  yet  be 
treated  as  indictable  conspiracies  at  common  law,  and  may  be 
punished  by  imprisonment  with  hard  labour  .  .  .  We  are 
well  aware  of  the  great  authority  of  the  judges  by  whom  the 
two  cases  above  mentioned  were  decided,  but  we  are  unable  to 
concur  in  these  dicta,  and,  speaking  with  all  deference,  we  think 
they  are  not  law.  It  seems  to  us  that  to  hold  that  the  very  same 
acts  which  are  expressly  legalised  by  statute  remain  nevertheless 
crimes  punishable  by  the  common  law  is  contrary  to  good  sense 
and  elementary  principle,  and  that  the  reports  therefore  cannot 
be  correct  ...  it  seems  to  us  that  the  law  concerning  agree- 
ments or  combinations  in  reference  to  trade  disputes  is  con- 
tained in  38  &  39  Vict.  c.  86,  and  in  the  statutes  referred  to  in 
it,  and  that  acts  which  are  not  indictable  under  that  statute  are 
not  now,  if  indeed  they  ever  were,  indictable  at  common  law." 

Upon  this  question  the  following  cases  may  also  be  consulted  : 
R.  V.  Bykersdiihe  (1832),  1  Man.&R.  179  ;  R.v.  Di(fiield(l85l), 
5  Cox  C.  C.  404  ;  E.  v.  Shepherd  (1869),  11  Cox  C.  C.  325,  and 
M.  v.  Hihhert  (1875),  13  Cox  C.  C.  82  ;  and  upon  the  subject  of 
the  common  law  relating  to  trade  unions,  see  The  Law  relating 
to  Trade  Unions,  by  Sir  Wm.  Erie,  ch.  1  (1869). 

With  reference  to  the  provision  in  this  section  that  the  law 
of  riot  is  not  to  be  affected  by  this  statute,  the  observations  of 
TiNDAL,  C.J.,  ante^  p.  53,  may  be  consulted. 

4.  Where  a  person  employed  by  a  municipal 
authority  or  by  any  company  or  contractor  upon  whom 
is  imposed  by  Act  of  Parliament  the  duty,  or  who  have 
otherwise  assumed  the  duty  of  .supplying  any  city 
borough  town  or  place,  or  any  part  thereof,  with  gas 
or  water,  wilfully  and  maliciously  breaks  a  contract  of 
service  with  that  authority  or  company  or  contractor, 
knowinof  or  havino-  reasonable  cau.se  to  believe  that  the 
probable  consequences  of  his  so  doing,  either  alone  or 
in  combination  with  others,  will  ])e  to  deprive  the 
inhabitants  of  that  city,  borough,  town,  place,  or  part, 
wholly  or  to  a  great  extent  of  their  supply  of  gas  or 
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water,  be  shall  on  conviction  thereof  by  a  court  of 
summary  jurisdiction,  or  on  indictment  as  bereiu-after 
mentioned,  be  liable  either  to  pay  a  penalty  not  exceed- 
ing- twenty  pounds  or  to  be  imprisoned  for  a  term  not 
exceeding  three  months,  with  or  without  hard  labour. 

Every  such  municipal  authority,  company,  or  con- 
tractor as  is  mentioned  in  this  section  shall  cause  to  be 
posted  up,  at  the  gasworks  or  waterworks,  as  the  case 
may  be,  belonging  to  such  authority  or  company  or 
contractor,  a  printed  copy  of  this  section  in  some 
conspicuous  place  where  the  same  may  be  conveniently 
read  by  the  persons  employed,  and  as  often  as  such 
copy  becomes  defaced  obliterated  or  destroyed,  shall 
cause  it  to  be  renewed  with  all  reasonable  despatch. 

If  any  municipal  authority  or  company  or  contractor 
make  default  in  complying  with  the  provisions  of  this 
section  in  relation  to  such  notice  as  aforesaid,  they  or 
he  shall  incur  on  summary  conviction  a  penaltv  not 
exceeding  five  pounds  for  every  day  during  which  such 
default  continues,  and  every  person  who  unlawfully 
injures,  defaces,  or  covers  up  any  notice  so  posted  up  as 
aforesaid  in  pursuance  of  this  Act,  shall  be  liable  on 
summary  conviction  to  a  penalty  not  exceeding  forty 
shillings. 

See  as  to  the  expression  "municipal  authority,"  s.  14, ^josf,. 
and  as  to  the  right  to  claim  to  be  tried  by  a  jury,  s.  9,  -post, 
and  s.  \b^  post,  as  to  the  meaning  of  "  maliciously." 

5.  Where  any  person  wilfully  and  maliciously  breaks 
a  contract  of  service  or  of  hiring,  knowing  or  having 
reasonable  cause  to  believe  that  the  probable  conse- 
quences of  his  so  doing,  either  alone  or  in  combination 
with  others,  will  b(!   to  endanger  human   life,  or  cause 
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serious  Ixxiilv  injury,  or  to  expose  valuable  property 
wliethcr  real  or  ])ersonal  to  destruction  or  serious 
injury,  he  shall  on  conviction  thereof  by  a  court  of 
summary  jurisdiction,  or  on  indictment  as  herein-atter 
mentioned,  be  liable  either  to  pay  a  penalty  not  ex- 
ceeding twenty  pounds,  or  to  be  imprisoned  for  a  term 
not  exceeding  three  months,  with  or  without  hard 
labour. 

See  s.  IS,^)^*'?,  as  to  the  expression  "  maliciously." 

Miscellaneous. 

6.  Where  a  master,  being  legally  liable  to  provide 
for  his  servant  or  apprentice  necessary  food,  clothing, 
medical  aid,  or  lodging,  wilfully  and  without  lawful 
excuse  refuses  or  neglects  to  provide  the  same,  whereby 
the  health  of  the  servant  or  apprentice  is  or  is  likely  to 
be  seriously  or  permanently  injured,  he  shall  on  sum- 
mary conviction  be  liable  either  to  pay  a  penalty  not 
exceeding  twenty  pounds,  or  to  be  imprisoned  for  a 
term  not  exceeding  six  months,  with  or  without  hard 
labour. 

Before  the  charge  is  gone  into  the  defendant  may  claim  to 
be  tried  by  a  jury,  and  the  court  must  inform  the  defendant 
of  this  right  (s.  17  of  the  Summary  Jurisdiction  Act,  1879  ; 
see  also  s.  9,  pos().  Cf.  s.  26  of  the  Offences  against  the 
Person  Act,  18G1  (24  &  25  Vict.  c.  100),  and  also  the  Preven- 
tion of  Cruelty  to  Children  Act,  1904  (4  Edw.  7,  c.  15).  As  to 
the  master's  liability  for  accidents  to  his  servants,  see  the 
Workmen's  Compensation  Act,  1906. 

7.  Every  person  who,  with  a  view  to  compel  any 
other  person  to  abstain  from  doing  or  to  do  any  act 
which  such    other  person   has  a  legal  right  to  do  or 
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abstain    from    doing,     wrongfully    and    without    legal 
authority, — 

1.  Uses  violence  to  or  intimidates  such  other  person 

or  his  wife  or  children,  or  injures  his  property  ; 
or, 

2.  Persistently  follows  such  other  person  about  from 

place  to  place  ;  or, 

3.  Hides  any  tools,  clothes,  or  other  property  owned 

or  used  by  such  other  person,  or  deprives  him  of 
or  hinders  him  in  the  use  thereof  ;  or, 

4.  Watches  or  besets  the  house  or  other  place  where 

such  other  person  resides,  or  works,  or  carries 
on  business,  or  happens  to  be,  or  the  approach 
to  such  house  or  place  ;  or, 

5.  Follows  such  other  person  with  two  or  more  other 

persons  in  a   disorderly  manner  in  or  through 

any  street  or  road, 
shall,  on  conviction  thereof  by  a  court  of  summary 
jurisdiction,  or  on  indictment  as'herein-after  mentioned, 
be  liable  either  to  pay  a  penalty  not  exceeding  twenty 
pounds,  or  to  be  imprisoned  for  a  term  not  exceeding 
three  months,  with  or  without  hard  labour. 

Attending  at  or  7iear  the  house  or  place  lohere  a 
person  resides,  or  works,  or  carries  on  business,  or 
happens  to  be,  or  the  approach  to  such  house  or  place,  in 
order  merely  to  obtain  or  communicate  information, 
shall  not  be  deemed  a  loatching  or  besetting  loithin  the 
meaning  of  this  section. 

This  last  paragraph,  printed  in  italics,  has  been  repealed  by 
s.  2  (2)  of  the  Trade  Disputes  Act,  1906,  and  s.  2  (1)  of 
that  Act  enacts  that  : 

"  It  shall  be  lawful  for  one  or  more  persons,  acting  on  their 
own  behalf  or  on  behalf  of  a  trade  union  or  of  an  individual 
employer  or  firm  in  contemplation  or  furtherance  of  a  trade 
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dispute,  to  attend  at  or  near  a  house  or  place  where  a  person 
resides  or  works  or  carries  on  business  or  happens  to  be,  if  they 
so  attend  merely  for  the  purpose  of  peacefully  obtaining  or 
communicating  information,  or  of  peacefully  persuading  any 
person  to  work  or  abstain  from  working."  Section  5  (3)  of 
the  Trade  Disputes  Act,  IDOfi.  contains  the  definition  of  "  trade 
dispute." 

The  words  at  the  beginning  of  the  section  "  with  a  view  to 
compel  "  do  not  import  motive,  but  purpose  {Lr/o)ts  d-  Soim  v. 
Wlll-im  (No.  2),  [1899]  (C.  A.)  1  Ch.  255  ;  \]3  J.  P.  339  ; 
r,8  L.  J.  Ch.  U(]  ■  79  L.  T.  709). 

As  to  the  legality  of  the  acts  which  the  respondents  en- 
deavoured to  compel  the  other  persons  to  abstain  from  doing, 
it  was  decided  in  Fanner  v.  Wilson  and  Others  (1900),  64  J.  P. 
486  ;  69  L.  J.  Q.  B.  496  ;  19  Cox  C.  C.  502  ;  82  L.  T.  566, 
that  besetting  a  depot  ship  kept  by  an  association  of  ship- 
owners for  receiving  on  board  seamen  intended  to  serve  on 
vessels  belonging  to  members  of  the  association  was  an 
offence,  although  the  association  had  no  licence  under  s.  Ill  of 
the  Merchant  Shipping  Act,  1894,  as  the  men  were  entitled  to 
remain  on  board  the  depot  ship  and  receive  wages  and  rations. 
See  also  Haile  v.  LiUingstone  (1891),  55  J.  P.  676,  and  Trollope  v. 
Lo7idon  Building  Trades  Federation  (1895),  (C.  A.),  72  L.  T.  342. 

As  to  the  meaning  of  the  words  "  such  other  person,"  see 
Lyons  &  Sons  v.  Wllhlns.,  supra ;  and  Fanner  v.  Wilson  and 
Others,  supra.  The  words  "  wrongfully  and  without  legal 
authority  "  apply  to  all  the  five  sub-sections  {Lyons  d-  Sons  v. 
Wllklns,  supira). 

There  are  many  cases  which  may  be  consulted  as  to  the 
meaning  of  the  word  "  intimidate  "  either  under  this  statute  or 
the  repealed  statute,  6  Geo.  4,  c.  129.  Amongst  such  cases 
are  :  Gibson  v.  Lawso7i,  [1891]  2  Q.  B.  545  ;  55  J.  P.  485  ; 
61  L.  J.  M.  C.  9  ;  65  L.  T.  573  ;  17  Cox  C.  C.  354  ;  Curran  v. 
Trelearen,  [1891]  reported  with  Gibson  v.  Laioson  ;  Judge  v. 
Bennett  (1887),  52  J.  P.  247  ;  36  W.  R.  103  ;  R.  v.  McCarthy, 
[1903]  2  I.  R.  146  ;  Hodges  v.  Graveling  (1867),  31  J.  P.  501  ; 
Shinner  v.  Kltch  (1867),  L.  R.  2  Q.  B.  393  ;  31  J.  P.  421  ; 
Shelbourne  v.  Oliver  (1866),  30  J.  P.  52,  213  ;  O'Neill  v.  Kruger 
(1863),  27  J.  P.  726  ;  O'Hare  v.  Craggs  (1867),  31  J.  P.  39  ; 
Wood  V.  Bov-ron  (1867),  31  J.  P.  21  ;  O'Neill  v.  Longman 
(1863),  27  J.  P.  752  ;  and  the  following  may  also  be  referred 
to  :  R.  V.  Tomllnson,  [1895]  1  Q.  B.  706  ;  64  L.  J.  M.  C.  97  ; 
18  Cox  C.  C.  75  ;  72  L.  T.  156  ;  and  R.  v.  Walton  (1863), 
L.  &  C.  288  ;  9  Cox  C.  C.  268  ;  32  L.  J.  M.  C.  79,  as  to  the 
degree  of   intimidation  required    to   constitute  the  offence  of 
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demanding  money  with  menaces  ;  and  R.  v.  Robertson  (1864), 
L.  &  C.  430  ;  10  Cox  C.  C.  9  ;  34  L.  J.  M.  C.  35  ;  11  L.  T. 
386  ;  R.  V.  McGrath  (1869),  L.  R.  1  C.  C.  R.  205  ;  39  L.  J. 
M.  C.  7  ;  11  Cox  C.  C.  347  ;  R.  v.  Lovell  (1881),  8  Q.  B.  D. 
185  ;  45  J.  P.  407  ;  50  L.  J.  M.  C.  91. 

The  case  of  Smith  v.  Thomasson  (^1890),  54  J.  P.  596  ; 
62  L.  T.  68,  may  be  referred  to  on  the  question  of  what 
amounts  to  persistently  following,  within  sub-s.  (2)  of  this 
section. 

Upon  the  question  of  what  amounts  to  a  watching  and 
besetting  within  sub-s.  (4)  of  this  section  the  judgments 
of  LiXDLEY,  M.R.,  and  Chitty,  L.J.,  in  Lyons  &  Sons  v. 
Wllkins  (No.  2),  [1899]  sujjra,  may  be  referred  to,  and  also 
Lyons  cC-  Sons  v.  Wllkins  (No.  1),  [1896]  1  Ch.  811  ;  60  J.  P. 
325  ;  65  L.  J.  Ch.  601  ;  74  L.  T.  358  ;  Chaniock  v.  Court, 
[1899]  2  Ch.  35  ;  63  J.  P.  456  ;  68  L.  J.  Ch.  550  ;  80  L.  T. 
564  ;  and  R.  v.  Hibbert  (1875),  13  Cox  C.  C.  82.  As  has 
already  been  pointed  out,  the  last  paragraph  of  this  section  of 
the  Act  of  1875  has  been  repealed  by  the  Trade  Disputes  Act, 
1906,  and  s.  2  (1)  of  the  later  Act  must  be  referred  to  as  to 
what  persons  may  lawfully  do  in  relation  to  this  subject. 

The  conviction  should  specify  the  acts  which  the  defendant 
purposed  to  compel  the  informant  to  do  or  to  abstain  from 
doing  (R.  V.  Mackenzie,  [1892]  2  Q.  B.  519  ;  56  J.  P.  712  ; 
61  L.  J.  M.  C.  181  ;  67  L.  T.  201  ;  17  Cox  C.  C.  542).  In 
Ex  parte  Wilkitts  (1895),  59  J.  P.  294  ;  64  L.  J.  M.  C.  221  ; 
72  L.  T.  567  ;  18  Cox  C.  C.  161,  a  commitment  which  stated 
that  the  defendant  "  has  been  this  day  charged  for  that  he 
.  .  .  did  with  a  view  to  compel  one  F.  T.  to  abstain  from 
working  as  a  shoe  finisher  in  the  employment  of  one  S.  C.  a 
shoe  manufacturer,  in  the  parish  of  Dallington  in  the  county 
aforesaid,  which  the  said  F.  T.  then  had  a  legal  right  to  do, 
unlawfully  wrongfully  and  Avithout  legal  authority  follow  the 
said  F.  T.  with  more  than  two  other  persons  in  a  disorderly 
manner  in  a  certain  street  to  wit,"  etc.,  was  held  to  sufficiently 
express  the  offence  charged  and  to  be  a  good  commitment.  So 
in  Smith  V.  Moody,  [1903]  1  K.  B.  56  ;  67  J.  P.  (59  ;  72  L.  J. 
K.  B.  43  ;  87  L.  T.  33,  a  conviction  in  the  following  form, 
"  The  defendant  is  this  day  convicted  for  that  he  .  .  .  with 
a  view  to  compel  one  T.  W.  M.  to  abstain  from  working  for 
Messrs.  J.  W.,  Ltd.,  at  Festing  Colliery  .  .  .  which  he 
had  a  legal  right  to  do  unlawfully  wrongfully  and  without 
legal  authority  did  injure  the  property  of  the  said  T.  W.  M.," 
was  held  to  sufficiently  specify  the  act  which  the  respondent 
had  a  legal  right  to  do,  and  was,  so  far,  good  ;  but  as  it  did  not 
sufficiently  specify  the   property  which  was   alleged  to  have 
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been  injured,  it  avus  bud.  See  also  Metculfv.  Wisetiuni  (188S), 
52  J.  P.  480.  See  s.  i),  jxtt^f,  as  to  the  defendant's  right  to 
be  tried  on  indictment;  and  R.  v.  Edmomh  (1895),  59  J.  P. 
77(),  as  to  the  form  of  indictment. 

The  cases  mentioned  under  s.  3,  ante,  may  also  be  referred 
to,  and  upon  the  provisions  generally  of  s.  7,  see  Huddlk- 
STON,  B.,  in  R.  V.  Bavhl  (1870),  IG  Cox  C.  C  282. 

8.  Where  in  any  Act  relating  to  employers  or  work- 
men a  pecuniary  penalty  is  imposed  in  respect  of  any 
offence  under  such  Act,  and  no  power  is  given  to 
reduce  such  penalty,  the  justices  or  court  having  juris- 
diction in  respect  of  such  offence  may,  if  they  think  it 
just  so  to  do,  impose  by  way  of  penalty  in  respect  of 
such  offence  any  sum  not  less  than  one-fourth  of  the 
penalty  imposed  by  such  Act. 

Section  4  of  the  Summary  Jurisdiction  Act,  1879,  contains 
general  powers  of  mitigating  punishment.  The  court  may  in 
the  case  of  imprisonment  impose  the  same  without  hard  labour, 
and  reduce  the  prescribed  period  thereof,  or  do  either  of  such 
acts  ;  and  in  the  case  of  a  fine,  if  it  be  imposed  in  respect  of  a 
first  offence,  may  reduce  the  prescribed  amount  thereof.  See 
also  Summary  Jurisdiction  Procedure,  Douglas,  9th  ed.,  p.  124. 
See  the  definition  of  "  workmen "  in  s.  5  (3)  of  the  Trade 
Disputes  Act,  1906,  ^;os<. 


Leqal  Proceedinris. 

9.  Where  a  person  is  accused  before  a  court  of 
summary  jurisdiction  of  any  offence  made  punishable 
by  this  Act,  and  for  which  a  penalty  amounting  to 
twenty  pounds,  or  imprisonment,  is  imposed,  the  accused 
may,  on  appearing  before  the  court  of  summary  juris- 
diction, declare  that  he  objects  to  being  tried  for  such 
offence  by  a  court  of  summai-y  jurisdiction,  and  there- 
upon the  court  of  summary  jurisdiction  may  deal  with 
the  case  in  all  respects  as  if  the  accused  were  charged 


Conspiracy  Act,  1875.  227 

with  au  indictable  offence  and  not  an  offence  punishable 
on  summary  conviction,  and  the  offence  may  be  prose- 
cuted on  indictment  accordingly. 

There  appears  to  be  no  power  to  give  costs  to  prosecutors 
where  the  defendants  elect  to  be  tried  by  a  jury  under  this 
section.  In  prosecutions  for  assaults  committed  in  pursuance 
of  conspiracies  to  raise  the  rate  of  wages,  costs  may  be  allowed 
to  the  prosecutors  by  7  Geo.  4,  c.  64,  s.  23. 

Where  the  offender  is  liable  on  summary  conviction  to  be 
imprisoned  for  a  term  exceeding  three  months  {e.g.,  under  s.  6), 
the  accused  may  claim  to  be  tried  by  a  jury,  and  must  be 
informed  of  this  right  before  the  charge  is  gone  into  under 
s.  17  of  the  Summary  Jurisdiction  Act,  1879.  Under  this 
section  the  costs  of  the  prosecution  become  payable  as  in  cases 
of  felony. 

10.  Every  offence  under  this  Act  which  is  made 
punishable  on  conviction  by  a  court  of  summary  juris- 
diction or  on  summary  conviction,  and  every  penalty 
under  this  Act  recoverable  on  summary  conviction, 
may  be  prosecuted  and  recovered  in  manner  provided 
by  the  Summary  Jurisdiction  Act. 

That  is  by  the  statute  11  &  12  Vict.  c.  43,  as  amended  by 
the  Summary  Jurisdiction  Acts,  1879  and  1884,  and  subject  to 
the  provisions  of  s.  9  of  the  present  statute.  See  52  &  63  Vict, 
c.  63,  s.  13. 

11.  Provided,  that  upon  the  hearing  and  determining 
of  any  indictment  or  information  under  sections  four, 
five,  and  six  of  this  Act,  the  respective  parties  to  the 
contract  of  service,  their  husbands  or  wives,  shall  be 
deemed  and  considered  as  competent  witnesses. 

The  Criminal  Evidence  Act,  1898  (61  &  62  Vict.  c.  36),  is 
the  statute  that  now  governs  the  procedure  as  to  the  calling 
a  defendant  or  his  or  her  wife  or  husband  for  the  defence. 
See  s.  6  of  that  Act.  and  Chaniock  v.  Merchant,  [1900]  1  Q.  B. 
474  ;  64  J.  P.  183  ;  69  L.  J.  Q.  B.  221  :  19  Cox  C.  C.  445  ; 
82  L.  T.  89. 

Q  2 
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12.  lu  England  or  Ireland,  if  any  party  feels 
aggrieved  by  any  conviction  made  by  a  court  of  sum- 
mary jurisdiction  on  determining  any  information 
under  this  Act,  the  party  so  aggrieved  may  appeal 
therefrom,  subject  to  the  conditions  and  regulations 
followino-  : 

(1)  The  appeal  shall  be  made  to  some  court  of 
general  or  quarter  sessions. 


This  section  is  partly  repealed  by  the  Summary  Jurisdiction 
Act,  1884.  The  procedure  on  appeal  is  now  regulated  by  s.  31 
of  the  Summary  Jurisdiction  Act,  1879. 


Definitions. 

13.  In  this  Act, — 

The  expression  "  The  Summary  Jurisdiction  Act " 
means  the  Act  of  the  session  of  the  eleventh  and 
twelfth  years  of  the  reign  of  her  present  Majesty, 
chapter  forty-three,  intituled  "  An  Act  to  facilitate  the 
performance  of  the  duties  of  justices  of  the  peace  out 
of  sessions  within  England  and  Wales  with  respect  to 
summary  convictions  and  orders,"  inclusive  of  any 
Acts  amending  the  same  ;  and 

The  expression  "  court  of  summary  jurisdiction " 
means — 

(1)  As  respects  the  city  of  London,  the  Lord  Mayor 

or  any  alderman  of  the  said  city  sitting  at  the 
Mansion  House  or  Guildhall  justice  room  ;  and 

(2)  As    respects   any    police   court  division    in    the 

metropolitan  police  district,  any  metropolitan 
police  magistrate  sitting  at  the  police  court 
for  that  division  ;  and 

(3)  As    respects  any    city,  town,    liberty,   borough, 

place,    or    district    for    which    a    stipendiary 
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magistrate  is  for  the  time  being  acting,  such 
stipendiary  magistrate  sitting  at  a  police  court 
or  other  place  appointed  in  that  behalf  ;  and 
(4)  Elsewhere,  any  justice  or  justices  of  the  peace 
to  whom  jurisdiction   is  given   by   the  Sum- 
mary   Jurisdiction    Act  :    Provided    that,    as 
respects  any   case    within    the  cognisance  of 
such  justice  or  justices  as  last  aforesaid,  an 
information,  under   this   Act   shall  be  heard 
and  determined  by  two  or   more  justices  of 
the  peace   in  petty  sessions   sitting  at  some 
place  appointed  for  holding  petty  sessions. 
Nothing  in  this  section  contained  shall  restrict  the 
jurisdiction  of  the  Lord  Mayor  or  any  alderman  of  the 
city   of    London,    or    of    any    metropolitan    police    or 
stipendiary  magistrate,  in  respect  of  any  act  or  juris- 
diction which  may  now   be  done  or   exercised  by  him 
out  of  court. 

See  also  the  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  13. 

14.  The  expression  "  municipal  authority  "  in  this 
Act  means  any  of  the  following  authorities,  that  is  to 
say,  the  Metropolitan  Board  of  Works,  the  Common 
Council  of  the  city  of  London,  the  Commissioners  of 
Sewers  of  the  city  of  London,  the  town  council  of  any 
borough  for  the  time  being  subject  to  the  Ad,  of  the 
session  of  the  fifth  and  sixth  years  of  the  reign  of  King 
William  the  Fourth,  chapter  seventy-six,  intitided  "  An 
Act  to  provide  for  the  Regulation  of  Municipal  Corpora- 
tions in  England  and  Wales''  and  any  Act  amending 
the  same  ;  any  commissioners,  trustees,  or  other  persons 
invested  by  any  local  Act  of  Parliament  with  powers 
of  improving,  cleansing,  lighting,  or  paving  any  town, 
and  any  local  board. 
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Any  municipal  authority  or  company  or  contractor 
who  has  obtained  authority  by  or  in  pursuance  of  any 
general  or  local  Act  of  Parliament  to  supply  the  streets 
of  any  city,  borough,  town,  or  place,  or  of  any  part 
thereof,  with  gas,  or  which  is  required  by  or  in  pur- 
suance of  any  general  or  local  Act  of  Parliament  to 
supply  water  on  demand  to  the  inhabitants  of  any  city, 
borough,  town,  or  place,  or  any  part  thereof,  shall  for 
the  purposes  of  this  Act  be  deemed  to  be  a  municipal 
authority  or  company  or  contractor  upon  whom  is 
imposed  by  Act  of  Parliament  the  duty  of  supplying 
such  city,  borough,  town,  or  place,  or  part  thereof,  with 
gas  or  water. 

The  powers,  duties,  and  liabilities  of  the  Metropolitan  Board 
of  Works  were  transferred  to  the  London  County  Council 
by  the  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41), 
s.  40  (8). 

The  statute  5  &  6  Will.  4,  c.  76,  has  been  repealed.  The 
Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50)  is  now 
ubstituted  for  the  earlier  Act.     See  s.  242. 

15.  The  word  "  maliciously "  used  in  reference  to 
ciuy  otfence  under  this  Act  shall  be  construed  in  the 
same  manner  as  it  is  required  by  the  fifty-eighth  section 
of  the  Act  relating  to  malicious  injuries  to  property, 
that  is  to  say,  the  Act  of  the  session  of  the  twenty- 
fourth  and  twenty-fifth  years  of  the  reign  of  her  present 
Majesty,  chapter  ninety-seven,  to  be  construed  in  refer- 
ence to  any  offence  committed  under  such  last-mentioned 
Act. 

The  short  title  of  this  Act  is  the  Malicious  Damage  Act, 
1861,  and  s.  58,  is  as  follows  : 

"  Every  punishment  and  forfeiture  by  this  Act  imposed  on 
any  person  maliciously  committing  any  offence,  whether  the 
same  be  punishable  upon  indictment  or  upon  summary  convic- 
tion, shall  equally  apply  and  be  enforced,  whether  the  offence 
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shall  be  committed  from  malice  conceived  against  the  owner  of 
the  property  in  respect  of  which  it  shall  be  committed,  or 
otherwise." 

"  Malice,  in  the  legal  acceptation  of  the  term,  is  not  confined 
to  personal  spite  against  individuals,  but  consists  in  a  conscious 
violation  of  the  law  to  the  prejudice  of  another"  {per  Lord 
Campbell,  in  Ferguson  v.  Earl  of  Ki  una  all  (18-42),  9  CI.  &  F. 
321).  See  also  E.  v.  Martin  (1881),  8  Q.  B.  D.  54  ;  46  J.  P. 
228  ;  and  R.  v.  Welch  (1875),  1  Q.  B.  D.  23  ;  40  J.  P.  183. 


Suvin(j   Clause. 

16.  Nothing  in  this  Act  shall  apply  to  seamen  or  to 
apprentices  to  the  sea  service. 

This  section  does  not  exempt  seafaring  men  as  a  class  ;  the 
word  "  seamen  "  is  to  be  taken  to  mean  persons  employed  under 
and  subject  to  the  liabilities  imposed  by  the  Merchant  Shipping 
Acts  {R.  V.  Lynch  and  Jones,  [1898]  1  Q.  B.  61  ;  67  L.  J. 
Q.  B.  59  ;   18  Cox  C.  C.  677  ;  77  L.  T.  568). 

The  case  of  an  offence  against  a  seaman  by  a  person  who  is 
not  a  seaman  is  not  excluded  from  the  Act  by  this  section 
(Kennedy  v.  Coivie,  [1891]  1  Q.  B.  771  ;  55  J.  P.  680  ;  60  L.  J. 
M.  C.  170  ;  17  Cox  C.  C.  320  ;  64  L.  T.  598). 

Section  17  repeals  34  &  35  Vict.  c.  32,  and  other  statutes. 

Sections  18,  19,  20,  apply  the  statute  to  Scotland,  and  pro- 
vide for  the  prosecution  of  offences  committed  there. 

Section  21  makes  the  statute  applicable  to  Ireland. 


THE  TRADE  DISPUTES  ACT,  1906. 
(6  Edw.  7,  c.  47.) 

Ait  Act  to  provide  for  the  reyidation  of  l^rades  Unions 
and  Trade  iJi.ynites.  [21st  December  190G.] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
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Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

Amendnuiit  of  hue  of  Couspiracy  hi  the  case  of 
Trade  Disputes. 

1.  The  following  paragraph  shall  be  added  as  a  new 
paragraph  after  the  first  paragraph  of  section  three  of 
the  Conspiracy  and  Protection  of  Property  Act,  1875  : 

"  An  act  done  in  pursuance  of  an  agreement  or 
combination  by  two  or  more  persons  shall,  if  done  in 
contemplation  or  furtherance  of  a  trade  dispute,  not  be 
actionable  unless  the  act,  if  done  without  any  such 
agreement  or  combination,  would  be  actionable." 

The  first  paragraph  of  s.  3  of  the  Act  of  1875  made  agree- 
ments or  combinations  to  do  an  act  in  furtherance  of  a  trade 
dispute  not  indictable  as  a  conspiracy,  if  such  act  committed  by 
one  person  would  not  have  been  punishable  as  a  crime.    See  ante. 

Peaceful  Picketing. 

2. — (1)  It  shall  be  lawful  for  one  or  more  persons, 
actino-  on  their  own  behalf  or  on  behalf  of  a  trade 
union  or  of  an  individual  employer  or  firm  in  contem- 
plation or  furtherance  of  a  trade  dispute,  to  attend  at  or 
near  a  house  or  place  where  a  person  resides  or  works 
or  carries  on  business  or  happens  to  be,  if  they  so 
attend  merely  for  the  purpose  of  peacefully  obtaining 
or  communicating  information,  or  of  peacefully  per- 
suading any  person  to  work  or  abstain  from  working. 

(2)  Section  seven  of  the  Conspiracy  and  Protection 
of  Property  Act,  1875,  is  hereby  repealed  from 
"  attending  at  or  near  "  to  the  end  of  the  section. 

The  part  of  s.  7  that  is  repealed  is  "  Attending  at  or  near  the 
house  or  place  where  a  person  resides,  or  works,  or  carries  on 


Tkade  Disputes  Act,  1906.  233 

business,  or  happens  to  be,  or  the  approach  to  such  house  or 
place,  in  order  merely  to  obtain  or  communicate  information, 
shall  not  be  deemed  a  watching  or  besetting  within  the  meaning 
of  this  section."  See  Lyoixs  d-  Sons  v.  Wilkins  (No.  2),  and 
the  other  cases  mentioned  in  the  notes  to  ss.  3,  7  of  the 
Conspiracy  and  Protection  of  Property  Act,  1875,  aute. 

Removal  of  LiaUlity  for  interfering  with  anotlier  person  a 
business,  etc. 

3.  An  act  done  by  a  person  in  contemplation  or 
furtherance  of  a  trade  dispute  shall  not  be  actionable 
on  the  ground  only  that  it  induces  some  other  person  to 
break  a  contract  of  employment  or  that  it  is  an  inter- 
ference with  the  trade,  business,  or  employment  of  some 
other  person,  or  with  the  right  of  some  other  person  to 
dispose  of  his  capital  or  his  labour  as  he  wills. 

See  the  notes  to  the  Conspiracy  and  Protection  of  Property 
Act,  ante. 


Proliibition  of  Actions  of  Tort  against    Trade   Unions. 

4. — (1)  An  action  against  a  trade  union,  whether  of 
workmen  or  masters,  or  against  any  members  or 
officials  thereof  on  behalf  of  themselves  and  all  other 
members  of  the  trade  union  in  respect  of  any  tortious 
act  alleged  to  have  been  committed  by  or  on  behalf  of 
the  trade  union,  shall  not  be  entertained  by  any  court. 

See  Walters  v.  Green;  Taff  Vale  Raihvay  v.  Amalgamated 
Society  of  Railway  Servants,  and  Denahy  and  Cadehy  Main 
Collieries,  Limited  v.  Yorkshire  Miners'  Association,  ante. 

(2)  Nothing  in  this  section  shall  affect  the  liability 
of  the  trustees  of  a  trade  union  to  be  sued  in  the  events 
provided  for  by  the  Trades  Union  Act,  1871,  section 
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niue,  except  in  rei^pect  of  any  tortious  act  committed  by 
or  on  behalf  of  the  union  in  contemplation  or  in  further- 
ance of  a  trade  dispute. 

Short    Title  and   Construction.. 

5. — (1)  This  Act  may  be  cited  as  the  Trade  Disputes 
Act,  1906,  and  the  Trade  Union  Acts,  1871  and  1876, 
and  this  Act  may  be  cited  together  as  the  Trade  Union 
Acts,  1871  to  1906. 

(2)  In  this  Act  the  expression  "trade  union"  has 
the  same  meaning  as  in  the  Trade  Union  Acts,  1871 
and  1876,  and  shall  include  any  combination  as  therein 
defined,  notwithstanding  that  such  combination  may  be 
the  branch  of  a  trade  union. 

(3)  In  this  Act  and  in  the  (Jonspiracy  and  Protection 
of  Property  Act,  1875,  the  expression  "trade  dispute" 
means  any  dispute  between  employers  and  workmen,  or 
between  workmen  and  workmen,  which  is  connected 
with  the  employment  or  non-employment,  or  the  terms 
of  the  employment,  or  with  the  conditions  of  labour,  of 
any  person,  and  the  expression  "  workmen  "  means  all 
persons  employed  in  trade  or  industry,  whether  or  not 
in  the  employment  of  the  employer  with  whom  a  trade 
dispute  arises  ;  and,  in  section  three  of  the  last- 
mentioned  Act,  the  words  "  between  employers  and 
workmen  "  shall  be  repealed. 
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A. 

AFFRAY, 

arrest  for,  123,  145. 
distinction  between,  and  riot,  36. 
in  public  place,  40. 
meaning  of,  36. 

AIDING  AND  ABETTING.     See  Participation. 

APPEAL,  .        ^^         .     A  .  oo« 

under  Conspiracy  and  Protection  ot  Property  Act,  2-2ii. 

APPRENTICES,  -^    ,     i     .    4v..  999 

employers  neglecting  to  provide  food,  etc.  loi,  Z^^. 
to  the  sea  ser\dce,  231. 

ARMED, 

at  an  assembly.  11. 

night,  50. 
in  pursuit  of  game,  10,  103. 
rescuing,  offender  against  Spirits  Act,  104. 
riding  or  going,  26,  51. 
smugglers,  25. 

providing,  to  suppress  riots,  120,  125,  127,  153,  1/6. 
supplying,  for  treasonable  confederacy,  194. 
using,  to  suppress  riot,  154,  166. 

ARREST,  ,.      -„.,,,         1 

before  expiration  of  hour  from  reading  Riot  Act  proclama- 
tion, 125. 
by  constables,  139. 
justices,  171. 
owner  of  property,  132. 
private  persons,  120. 
for  breach  of  the  peace,  122,  145. 
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A'R'RE&T— continued. 
resisting,  147. 
to  prevent  renewal  of  att'ray,  123. 

sup]>ress  riot,  127. 
under  Larceny  Act,  131. 

Malicious  Damage  Act,  131. 
Vagrancy  Act,  131. 
warrant,  146. 
when  felony  committed,  122. 

ASSAULT, 

arrest  for,  145,  147. 

by  special  constal^les,  148. 
at  prize  fights,  38,  39,  66. 
conviction  for,  74. 

count  for,  in  indictment  for  riot,  73. 
on  clergyman,  103. 

magistrates  protecting  Avreck,  102. 

special  constable,  136. 
to  prevent  passage  of  grain,  101. 
without  blow  struck,  51. 


B. 


BANNERS 

carried  by  rioters,  69. 
evidence  of,  76. 
production  of,  76. 

BIRMINGHAM, 

Bull  ring  riots  at,  70,  87,  136,  180. 

BOROUGHS, 

commission  of  peace  in,  171. 
special  constables  in,  138. 

BREACH  OF  PEACE, 
arrest  for,  122,  145. 

BRISTOL, 

charge  of  Tindal,  C.J.,  at,  70,  72,  126,  128,  161. 

riots  at,  70,  72,  73,  99,  114,  126,  135,  150,  157,  161,  175. 

BUILDINGS, 

beginning  to  demolish,  86 — 89. 
compensation  for,  injured  in  riot,  202,  210. 
damaging,  81. 
demolishing,  81. 

demolition  of,  not  primary  object  of  mob,  89. 
participation  in  demolishing,  69 — 71,  96. 
See  also  Demolishing  Buildings. 
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BURIALS, 

riotous  behaviour  at,  103. 


c. 

GEBTIORABI, 

costs,  78. 

removing  indictments  by,  79. 

CHURCH, 

compensation  for  damage  to,  82,  209. 

damaging,  82. 

disturbing  congregations,  103. 

CLERGY, 

obstructing,  103. 

COMPENSATION, 

action  to  recover,  206. 

claims  for,  205. 

for  damage  to  churches  or  chapels,  209. 

schools,  hospitals,  or  public  buildings,  209. 

injury  to  house,  shop,  or  building,  202. 

losses  by  riots,  202 — 215. 

property  injured  or  stolen,  202. 
money  for  payment  of,  how  raised,  207,  208. 
payment  of,  207. 
power  to  make  regulations  as  to,  205. 

publication  of  regulations,  206. 
regulations  as  to  claims  for,  212 — 215. 
where  loss  insured,  204. 

CONGREGATIONS, 

disturbing,  103.  ' 

reading  notice  to,  to  suppress  riot,  176. 

CONSPIRACY, 

in  furtherance  of  trade  dispute,  217,  219,  232. 
to  hiss  an  actor,  55. 

CONSPIRACY  AND  PROTECTION  OF  PROPERTY  ACT, 
appeal  under,  228  25,  101,  217. 

definitions  under,  228. 
legal  proceedings  under,  226,  227. 
meaning  of  "  maliciously  "  in,  230. 
offences  under,  220—223. 


Index. 

CONSTABLES, 
arrest  by — 

for  assault,  145,  147. 

felony,  139. 

misdemeanor,  140. 
assaiilting,  when  dispersing  unlawful  assembly,  37. 
calling  on  private  i)ersonH  for  aid,  128,  129. 
detention  of  property  by,  140. 
dispersing  meeting  for  unlawful  drilling,  22. 
duties  of,  in  riots,  132. 
expenses  of,  in  suppressing  riots,  80. 
general  duties  of,  143. 
powers  of,  138. 

speeches,  advising  resistance  to,  37. 
See  also  Special  Constables. 

CONTRACTS, 

liability  for  inducing  persons  to  break,  233. 
persons  breaking,  of  service  or  hiring,  220,  221. 

CORN, 

assault  with  intent  to  obstruct  passage  of,  101. 

law  riots,  93. 

preventing  exportation  of,  101. 

CORPORATIONS, 

liability  for  riot,  33. 

COSTS, 

in  certiorari,  78,  79. 

riot,  77. 
of  maintaining  troops,  170. 

suppressing  riots,  80. 

witnesses  for  defence,  77. 
under  Conspiracv  and  Protection  of  Property  Act,  227. 
Treason  Felony  Act,  201. 

COVENT  GARDEN  THEATRE, 

riot  at,  54. 

CRIME, 

meaning  of,  in  Conspiracy  and  Protection  of  Property  Act, 

218. 


D. 

DAMAGES, 

by  riot,  compensation  for,  202 — 215. 
for  forcible  entry,  24. 

plundered  wrecks,  102. 
regulations  for  claims  for,  212 — 215. 
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DEMOLISHING  BUILDINGS, 
indictment  for,  99. 
injury  to  freehold,  92. 
interference  by  military,  88. 
liability  of  hundred,  90. 
manner  of,  immaterial,  86,  88. 
not  primary  object  of  mob,  89. 
number  of  persons,  95. 

omission  of  "  feloniously  "  in  indictment,  100. 
part  of  treasonable  outbreak,  98. 
punishment  for,  82. 
taking  part,  in,  69—71,  96—99. 
what  amounts  to,  84 — 86. 

is  a  beginning  to  demolish,  86 — 89. 
See  also  Buildings. 

DETAINEE,    See  Forcible  Entry. 

DISPUTES, 

between  employers  and  workmen,  216. 

DRILLING, 

unlawful,  22. 

E. 

ELECTIONS, 
riots  at,  106. 

EMPLOYERS, 

disputes  between,  and  workmen,  216. 

neglecting  to  provide  food,  etc.  for  servants  or  apprentices, 

222 
EVIDENCE, 

of  banners  or  flags  carried,  76. 

joint  purpose,  35,  63 — 73. 
to  prove  intent  of  assembly,  75,  142. 
terror,  75. 


F. 

FEATHERSTONE, 

riots  at,  report  on,  114,  150,  151, 161,  163,  168, 169,  173,  176. 

FELONS, 

rescue  of,  104. 

FORCIBLE  ENTRY, 

in  removing  obstruction,  52. 
statutes  as  to,  24. 

[  5  ] 


Index. 

FREEMASONS,  23. 
FRIENDLY  SOCIETIES,  21,  23. 

G. 

GAME  LAWS, 

offences  against,  103. 

GAMES, 

tumultuous,  44,  4.5. 

GASWORKS, 

copy  of  section  to  be  posted  in,  221. 

workmen  in,  breaking  contract  of  service,  220,  230. 

GOODS, 

rescue  of,  104. 

GORDON  RIOTS,  119,  125,  151—158,  174. 

GREAT  MARLOW, 

riots  at,  90. 

H. 

HOUR, 

computation  of,  under  Riot  Act,  113. 

HUNDRED, 

liability  of,  under  Riot  Act,  116. 

original  liability  of,  for  damage,  84,  90,  93,  202,  205. 


I. 

INDICTMENT, 

amendment  of,  100. 
averments  in,  73. 
certiorari,  78,  79. 
for  demolishing  buildings,  99. 

riot,  34,  35,  42. 
limitation  of,  under  Riot  Act,  117. 
right  to  be  tried  on,  under  Conspiracy  Act,  1875. ..226. 
under  Riot  Act,  116. 

not  triable  at  sessions,  117. 
Treason  Felony  Act,  198,  200. 


Index. 


INFANTS, 

as  rioters,  32. 

INSURANCE 

covering  loss  by  riots,  204 

INTIMIDATION, 
in  strikes,  53,  223. 
meaning  of,  224. 


J. 

JUSTICE  OF  THE  PEACE, 

discretion  of,  186. 

disj^ersing  meetings  for  unlawful  drilling,  22. 

duties  of,  in  suppression  of  riots,  170,  171,  173,  175. 

duty  of,  to  accompany  troops,  164,  165,  173,  176. 

neglect  of  duty  by,  175. 

powers  of,  171,  172. 

in  forcible  entry,  23. 
reading  Riot  Act  proclamation,  108. 
right  to  give  orders  to  troops,  167. 


K. 


KINGSTON-ON-THAMES, 

football  at,  44. 


LANGUAGE, 
seditious,  15. 

treasonalde,  open  and  advised  speaking,  194,  198 
violent,  11. 

LARCENY  ACT, 
arrest  under,  131. 

LEVYING  WAR,  29,  60,  151—155,  194—196. 

LIMERICK, 

si>ecial  commission  at,  114,  120. 


L.R. 
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LIMITATION 

to  actions  for  compensation  for  riots,  206. 
prosecution  under  Riot  Act,  117. 

LUDDITE 

riots  at  Nottingham,  93,  150. 


M. 


MACHINERY, 

destroying,  82,  208,  215. 


MALICE, 

meaning  of,  33,  94,  230,  231. 

MANCHESTER 

massacre,  43,  158. 

MEETINGS 

near  Westminster  Hall,  21. 

seditious  language  at,  18. 

to  discuss  general  matters,  12,  13. 

wages,  53. 
i;nder  irresponsible  chairman,  12,  16. 
See  also  Unlawful  Assembly. 

MILITARY, 

acting  in  aid  of  civil  power,  154,  159,  160. 

nnder  orders  of  magistrate,  167 — 169. 
calling  out,  to  suppress  riots,  106. 
duties  of  the,  in  suppression  of  riots,  148—170. 
execution  of  warrant  with  aid  of,  62,  65. 
have  the  duties  of  private  citizens  to  suppress  riots,  149, 153, 
justification  of,  for  firing,  162 — 167.  154, 164. 

maintenance  of,  169. 

may  act  without  magistrate,  149 — 154,  164,  165,  167. 
preventing  demolition  of  buildings,  88,  93. 
refusing  aid,  164. 
responsibility  of,  collectively,  161. 
suppressing  rebellion,  155,  166. 

MILITIA, 

calling  out,  in  riots,  106. 


MINES, 

damaging,  82,  208,  215. 
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N. 

NATURALISATION, 

effect  of,  as  regards  treason,  195. 

NEWPORT, 

disturbances  in,  11,  157. 

NUISANCE, 

persons  removing,  49 — 52,  60. 

NUMBER, 

mere,  of  persons  at  an  assembly,  43. 
of  persons  to  constitute  riot,  34,  95,  108. 
rioters  under  Riot  Act,  109. 


0. 

OATHS, 

taking  or  administering  unlawful,  23,  51. 

OBSTRUCTION, 
removing,  52. 

"0.  P." 

riots  at  Covent  Garden,  54. 

OVERT  ACTS, 

charging,  in  indictment,  198,  199. 
what  are,  193,  195—198. 


PARTICIPATION, 

in  demolishing  houses,  69—71,  96—99. 
riot,  56,  63—73,  96,  160. 
under  Riot  Act,  116. 
treason  felony,  200. 
unlawful  assembly,  68. 
unwilling,  97. 

PETERLOO 

riots,  43,  65,  69,  142. 

PETITIONING 

Parliament,  13,  20,  21. 
tumultuous,  20. 
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PICKETING, 

in  strikes,  223,  225,  232. 

POACHING, 

at  night,  51,  103. 

POLICE.    -See  Constables  ;  Special  Constables. 

POLICE  AUTHORITY, 

claims  against,  for  losses  by  riots,  205. 
meaning  of,  210,  211. 

POLICE  DISTRICT, 
meaning  of,  210,  211. 

POLL, 

adjournment  of,  during  riot,  106. 

POSSE  GOMITATUS,  62,  105,  128,  129,  149,  172. 

POUND, 

breach,  104. 

PRIVATE  NATURE 

of  design,  in  riot,  28,  29,  57—61. 

PRIVATE  PERSON, 

arrest  by,  after  Riot  Act  proclamation  read,  115. 

under  statutes,  131. 
duties  of,  as  to  arrest,  121. 
duty  of,  to  aid  magistrate,  176. 
police,  128. 
suppress  riot,  119—132,  149,  154,  163. 
interference  by,  to  prevent  riot,  46,  62,  127. 
protection  of,  when  aiding  police,  130,  131. 
refusing  to  aid  police,  129. 
right  0^  to  arm  himself,  120. 
to  prevent  plunder  of  wrecks,  102. 

PRIZE  FIGHTS, 

aiders  and  abettors  in,  39,  65 — 67. 

liability  for  assault,  38,  39. 

meeting  to  aid,  38. 

spectators  at,  66,  67. 

sureties,  in  case  of  intended,  187. 

PROCLAMATION, 

by  whom  to  be  made,  108,  111. 

form  of,  111. 

how  to  be  made,  111. 
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PROCLAMATIOX— cor^hHHCf/. 
obstructing  making,  112. 
remaining  hour  after  reading,  115. 
riot  after  hour  of  reading,  108,  114,  161. 

within  hour  of  making,  113,  163. 
under  Riot  Act,  when  to  be  made,  108—111. 

PROPERTY, 

exposing  valuable,  to  injury  by  breach  of  contract,  221. 

hiding,  in  strikes,  223. 

malicious  injuries  to,  arrest  for,  131. 

stolen  in  riots,  compensation  for,  202. 

PUBLIC  BUILDINGS, 

compensation  for  injuries  to,  in  riots,  209. 

PUBLIC  HOUSES, 
closing,  in  riot,  105. 

PUBLIC  WORKS, 

special  constables  at,  80,  135. 

PUNISHMENT 
for  riot,  77. 
under  Riot  Act,  117. 

PURPOSE, 

execution  of  joint,  35,  46,  204. 
legality  of,  47. 
private,  28,  29,  57—61. 

Q. 

QUAKERS, 

meetings  of,  23. 

QUARTER  SESSIONS, 

appeal  to,  under  Conspiracy  Act,  228. 
offences  under  Riot  Act,  not  triable  at,  113. 
Riot  Act  to  be  read  at,  108. 


R. 

REBELLION, 

suppression  of,  by  military,  155,  166. 
what  is,  155. 

REGULATIONS, 

as  to  claims  for  compensation  for  damages  by  riots  212—215. 
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RESCUE 

of  felons,  104. 
goods,  104. 

RIDING 

armed,  2G,  51. 

RIGHT, 

assertion  of  by  rioters,  49,  52,  93. 

RIOT, 

abating  nuisance,  49,  52. 

actnal  execution  of  purpose  necessary,  36. 

after  hour  of  reading  Riot  Act  proclamation,  108,  114,  161. 

assaulting  constables  dispersing  unlawful  assembly,  37. 

assembly  must  be  without  the  authority  of  the  law,  62. 

at  elections,  106. 

prize  fights,  38,  39. 
carrying  of  banners  in,  69,  76. 
compensation  for  losses  by,  202 — 215. 
costs  in,  77. 

closing  public  houses  during  riot,  105. 
definitions  of,  28,  29,  31,  32,  204. 
degree  of  terror  in,  37,  38. 
difference  Ijetween — 
and  affray,  36. 

rout,  27. 

treason,  17,  29,  31,  58. 

unlawful  assembly,  17,  27,  31,  32,  36,  37,  42. 
elements  of,  32. 

enforcing  claim  of  right,  49,  52,  93. 
expenses  of  suppressing,  80. 
how  far  execution  of  purpose  essential,  46,  204. 
indictment  for,  73. 
in  strikes,  53. 

theatre,  105. 
joint  purpose  in,  35,  46,  204. 
law  of,  elt'ect  of  Conspiracy  and   Protection  of  Propertv  Act 

on,  218. 
legality  of  purpose,  47. 
mere  numbers  constituting,  44. 
must  1)6  three  persons,  34,  204. 
no  terror  in  tumultuous  sports,  44. 
participation  in,  56,  63 — 73. 
personal  violence  not  necessary,  42,  55. 
precautions  during,  105. 
private  nature  of  enterprise  in,  29,  57 — 61. 
proof  of  acts  of  rioters,  76. 
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R I OT — continued. 

proof  of  terror,  39,  41,  205. 
punishment  for,  77. 
riding  armed,  51. 
terror  of  future  rising,  43. 
the  authority  of  the  law,  62. 
validity  of  title  immaterial,  50. 

within'hour  of  reading  Riot  Act  proclamation,  113, 163,  165. 
See  also  Statutory'Riots  ;  Suppression  of  Riots. 

RIOT  ACT, 

arrest  under,  115,  125. 

computation  of  the  hour,  113. 

form  of  proclamation  under,  111. 

indemnity  under,  115. 

indictment  under,  116. 

liability  of  hundred,  116. 

limitation  of  indictment,  117. 

number  of  rioters  under,  109. 

obstructing,  making  proclamation  under,  112. 

origin  of,  107. 

presence  during  the  hour,  113. 

proclamation  under,  by  whom  made,  108 — HI. 

how  to  be  made,  111. 

when  to  be  made,  108 — 111. 
punishment,  117. 
reading  of,  at  quarter  sessions,  108. 

RIOT  (DAMAGES)  ACT.    See  Compensation. 

RIOTERS. 

associating  with,  66,  68,  72,  96. 

lief  ore  end  of  hour  after  reading  Riot  Act  proclamation, 

corporations,  32.  ll'^>  l^^- 

enforcing  claim  of  right,  49,  52. 

infants,  32. 

number  of,  34,  95. 

proof  of  acts  of,  76. 

remaining  hour  after  reading  Riot  Act  proclamation,  108, 1 14. 

women,  32. 

who  may  be,  32. 

ROBBERY, 

])y  two  or  more,  102. 

ROUT, 

definitions  of,  26. 

difference  between,  and  riot,  26,  29,  32. 

unlawful  assembly,  27,  32. 
judicial  description  of,  28. 
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S. 

SALISBURY, 

special  commission  at,  76,  114. 

SALVATION  ARMY,  6—8. 

SEAMEN, 

Conspiracy  and  Protection  of  Property  Act  not  to  apply  to, 
meaning  of  term,  231.  231. 

riots  by,  100. 

SEARCH  WARRANT, 
resisting,  11,  37. 

SEDITIOUS  LANGUAGE,  15,  18,  19,  22,  23,  98. 
sureties  for,  183. 

SERVANTS, 

master  neglecting  to  provide  food,  etc.  for,  222. 

SHERIFF, 

demanding  ^ossc  comitatus,  129. 
duties  of,  in  suppressing  riot,  170. 
jjowers  of,  under  Riot  Act,  108. 
resistance  to,  62,  104. 

SHIPS, 

besetting,  224. 
damaging  grain,  101. 
plundering  wrecked,  102,  208,  215. 
preventing  loading,  etc.,  101. 

SMUGGLING,  25. 

SOCIETIES, 

unlawful,  22. 

SOLDIERS.    See  Military. 

SPECIAL  CONSTABLES, 
allowances  to,  137. 
apjDointment  of,  132. 

in  boroughs,  138. 
arrest  by,  for  assault,  148. 
assaults  on,  136. 
determination  of  service,  137. 
expenses  of,  in  riots,  80. 

at  public  works,  80,  135. 

borough,  remuneration  of,  80,  138. 

metropolitan,  remuneration  of,  81. 
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SPECIAL  CONSTABLES— conhnwefZ. 
oath  of,  133. 

persons  exempt  from  serving,  134. 
powers  of,  138. 
refusing  to  serve  as,  135. 
serving  in  adjoining  county,  136. 

SPECTATORS 

at  riot,  killed,  163,  165. 
See  also  Participation. 

SPIRITS  ACT, 

forcibly  opposing,  104. 

SPORTS, 

tumultuous,  44. 

ST.  GEORGE'S  FIELDS, 
riots  at,  153,  175. 

STAFFORD, 

special  commission  at,  15,  18,  25,  48,  52,  64. 

STAGE  PLAYERS, 
liability  for  riot,  45. 

STATUTORY  RIOTS, 

armed  in  pursuit  of  game,  103. 

at  bui'ials,  103. 

by  seamen,  100. 

demolishing  liuildings,  81 — 100. 

plundering  wrecked  ships,  102. 

STOLEN  PROPERTY, 
compensation  for,  202. 

STRIKES, 

with  threats  and  intimidation,  53,  216,  223. 

SUPPRESSION  OF  RIOTS, 

degree  of  force  justitiable,  161—170,  178—181. 
duties  of  constables,  132 — 148. 

magistrates,  170. 

military,  148—170. 
duty  of  private  persons,  119 — 132. 
expenses  of,  80. 
neglect  of  duty  by  magistrates,  174. 

SURETIES, 

for  good  behaviour,  182. 

what  ordered,  183—190. 
powers  of  judges  of  King's  Bench  Division,  182. 
justices,  182. 
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T. 

TERROR, 

absence  of,  from  public  games,  44. 

degree  of,  in  riot,  38. 

in  one  person  only,  41,  42. 

of  future  mischief,  43. 

produced  bv  mere  numbers,  43. 

proof  of,  39,  41,  75. 

THEATRE, 
riot  in,  105. 

TITLE, 

enforcing,  riotously,  48. 
validity  of,  immaterial,  49,  50. 

TRADE  DISPUTES,  25,  216. 

acts  done  in  furtherance  of,  when  not  actionable,  219,  232, 
conspiracy  in  furtherance  of,  217,  219,  232.  233. 

effect  of  statutes  on  the  common  law  as  to,  219. 
legal  proceedings  in,  226. 
meaning  of,  218,  234. 

TRADE  UNION, 

actions  against,  219,  233. 

agent  of,  persuading  person  to  abstain  from  working,  224, 

meaning  of,  233,  234.  232. 

TRAFALGAR  SQUARE, 
riots  at,  18. 

TREASON, 

constructive,  30,  57. 

distinction  between  riot  and,  17,  29,  31,  58. 

overt  acts  in,  193,  195—198. 

position  of  military  where  riot  amounts  to,  156,  166. 

where  charged  with  felonious  demolition  of  buildings,  98. 

TREASON  FELONY,  191-201. 

U. 

UNLAWFUL  ASSEMBLY, 

definitions  of,  1,  3,  4,  5,  10,  11,  16,  37. 

difference  l^etween,  and  riot,  17,  27,  29,  31,  32,  36,  37,  42. 

rout,  27,  29,  32. 

treason,  17. 
held  at  night,  13. 
judicial  descriptions  of,  11 — 13,  15. 
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UNLAWFUL  ASSEMBLY— co?ifMiMe(Z. 

meeting  for  jjurpose  of  going  armed  in  pursuit  of  game  at 

night,  104. 
meetings  near  Westminster  hall,  2L 
mere  numbers  constituting,  43. 
origin  of  offence,  2. 
participation  in,  68. 
provoking  others  to  disturb  peace,  5. 
riding  armed,  51. 
seditious  language  at,  15,  18,  19. 
suppression  of,  178 — 181. 
tumultuous  petitioning,  20. 
unlawful  drilling,  22. 

I  NLAWFUL  SOCIETIES,  22. 

V. 

VAGRANCY  ACT, 
arrest  under,  131. 

VIOLENCE, 

actual,  not  necessary,  56. 

w. 

WATERWORKS, 

copy  of  section  to  be  posted  in,  221. 

workmen  in,  breaking  contract  of  service,  220,  230. 

WESTMINSTER  HALL, 
meetings  near,  21. 

WOMEN, 

as  rioters,  32. 

WORKMEN, 

breaking  contracts  of  service,  220,  221,  230. 
combinations  among,  52,  216 — 234. 
disputes  between,  and  employers,  216. 
meaning  of,  218,  234. 

WRECKS, 

plundering,  102,  208,  215. 


YEOMANRY, 

calling  out,  in  riots,  106. 
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